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REVIEW OF THE LAW OF WAKF, 
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Part J. — Introduction and Explanation. 
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1. State of the Administration of the Mahomedan Law before tlu k 

abolition of the Cazees by the Cazee’s Act and after it. p. 117//. 

Note.— A ct IT of 1864 G. G. is tlio Act abolishing Hindu and Muhoinodsm Ljmv 
O fficers, appoiufod nnder Regnlation 12 of 1703. Act 12 of 18 SO is the Cuzco’ s Act, 
viz., the Cazoe to preside at marriages. 

2. After the act — Unsatisfactory .state of materials for knowledge of 

Mahomedan Law : cause thereof. p. 117//. 

3. 2 C.L.J. 16(> — Supreme satisfaction : it recognises the principle 

that Wakf is based on consideration of Sawab. p 118//. 

4. This encourages me to write on Wakf. Full Bench did not appre- 
ciate real arguments. p. 1 19c. 

5. P.C. compares Wakf with gifts ■ Their challenge is answered by 

recent decision of High Courf. j». .121//. 

G. Theory of Sawab governs the Law of Wakf: Case of renegade . 
Male apostate and female apostate. High Court case between heirs : 
Meaning of void under Mahomedan Law. p. 122//. 

7. 8th December 1809 — Memorial to Government of India, p. 123//. 

8. 3rd August 1900 — Answer of Government of India. p. 124//. 

9. Recent Hugh Court decision is the t:4n end of the wedg<\ 

p. J2*"b/,. 

10. Government of India’s answer re-opens the question and encour- 
ages discussion. Subsequent eases. p. 125 e. 

11. Government of India postpones the consideration of the case to a 

future occasion. p. 125 /. 

12. Difficulty of realising the arguments based on rules of jurispru- 
dence on the Wakf question. A word of caution and advice. p. 120#/. 

Fart II. Principles of Jurisprudence necessary to understand 
the Mahomedan Law in general and the law <»f 
Wakf in particular. 

13. In what respects the P.C, ruling is contrary to Rules of Juris- 
prudence. p. 127>/. 

A. Wordly prosperity not. in immediate view, 

R. God produces effect of all actions. 

C. Intention lias no place . volition determines the effect. 

I). P.C. rules that Wakf of a small portion to the poor is void. 

14. Propositions based on Appendix A, 1 C.L.J. p. 119 ti, p. 128//. 
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I. God’s will is necessary in every case : I Hut : Pre-ordina- 

tion and Predestination. 

II, There must be a person or subject to invoke the will of 

God. 

III. Some object. 

IV. Means of invocation must be in conformity with the 

Sliera. 

V. Invocation must j>a*s from the subject to the object. 

15. Therefore, p. 128#. 

(I) Ahleut as involved in II. 

(II) Formula; as involved in IV. 

(III) Mahal as involved in 111. Hoosri and Koobuh : Suhech 

and Batil. Instances of Atml and Mahal. 

(IV) The formula to be unaccompanied by a condition or 

Shurt. This is the same as V. 

15A. How I work out my conclusion from the four propositions 
stated in paragraph 15 is this : viz., the conclusion I have to establish is 
that a Mabomedan Wakf, such as tlie Privy Council has held to be void, is 
absolutely and positively valid according t** Mabomedan Law ; and the 
steps to arrive at that conclusion arc these p. 130 n : — 

1®. God produces effects of all human actions. (See paragraphs 
1 3 B and ISC.) 

2°. The tiheru has laid down how mau can know whether God has 
produced the resulting effect of a particular human action : the ways to 
know 1 the how * are amongst others as follows. 

3°. There must be a fit person to make use of a sign established and 
recognised to rouse God’s will to activity. The qualifications necessary for 
such a person are concentrated in a short word, viz., Ahul, which is carefully 
defined : e.y ,, if it is sought that a Wakf should get created by the will of 
God or that a sale should get accomplished by such will, or that a marriage 
should be established by such will, the first thing necessary is that there 
must be some person to move the will of God, and that person is called au 
Ahul. Who is an Ahul and what is Ahleut is discussed in paragraphs 
U> and 17. And as regards Ahleut in Wakf it will be noted that the 
Wakif or Wakf maker must continue to be a fit subject to receive Sawab ; 
and he must not, after the Wakf, become a heretic otherwise his Wakf 
would be multified. See para. G of the Review. 

4°. The Ahul or fit person having been ascertained, the next requisite 
is that this Ahul must use signs laid down by the Shera calculated and 
designed to provoke God’s will, and influence that will so as to produce a 
worldly effect : these signs consist of certain formulae which must be 
uttered by the Ahul if effect is sought to be produced on behalf of God : 
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These formulae are also called Illut, creating cause ; but this is only in 
a metaphorical sense, because the real Illut or creating cause is God 
himself ; e.g., in order that a Wakf, a sale, or a marriage should come into 
existence from a state of non-existence, it is necessary that the Ahul should 
use the necessary formula*, viz., t: I make Wakf ” ; “ I sell ” and ** I 
purchase ” ; “ I marry thee,” and “ I accept thee.” The effect of the use 
of the formuhe is discussed in paragraphs 18, 19, 22. Thus the operation 
of all contracts arises not from the agreement incorporated in the contract 
or from any matter of estoppel or any equitable principle, but the same is 
the result of Illut showing a mandate from God the creator of all things 
small and great, insignificant or serious and solemn. 

4°A. The reasons which influence the Shera to hold the view that 
when an Ahul uses the formula* (other necessary conditions relating to 
Mahal, etc., being fulfilled) the result must, be created by an Act of God, 
arc shown in paragraphs 20, 21. 22, 23 and 24. 

4°£. As a corollary from the rule in respect to the effect of signs or 
Formula.' which operate by the way ol : Mint, intention lias no place in 
Mahomedan Law, and this point is discussed in paragraph 25. 

Another corollary is th. rule which enables a volunteer (or Fuzoolee) 
to sell another person's property for t hat other person, ho being absent, 
and the sale is valid subject to the real owner’s consent. This point is 
discussed in paragraph 25 A, and to put it so as to attract attention to 
the main thread which runs throughout the Mahomedan Jurisprudence, viz., 
there must be an Ahul, a Mahal, au Illut and the impact of that Illut 
from the Ahul to the Mahal, I say that the rule by which a third party, 

a Fuzoolee or a volunteer, is enabled to sell another man's property fen* 
him is of greater practical use, iu a homely and unpretentious way, than 
more elaborate provisions in othei institutions, provisions relating to 
executor de son tort and that the sale by a Fuzoolee is not open to the sneer 
that Mahomedan Law allows a man in the street to sell another man’s 
property: on the other hand that rule illustrates a. general principle winch 
permeates throughout the Mahomedan Jurisprudence. 

5°. Another requisite is that there must be a lit ting subject in 
reference to which God’s will is to be exercised : this fitting subject or 
object is called the Malial, e.g , in the three instances mentioned above, the 
Mahal is property such as the Shera recognises in the case of Wakf and 
sale, and the woman or female is the Mahal in the ease of the marriage : if 
the Mahal in the ease of Wakf and sale is pork or wine or any other thing 
not coming within the definition of property under the Shera, the formula) 
uttered by the Ahul should be uttered in vain, for in that case God’s will 
would not be aroused : and it is for this reason (and for no other) that 
there could be no marriage between a man and a beast, the latter being no 
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Mahal whatever ; and therefore God’s will aroused by the Aliul using the 
formulte falls short of producing a result, that is to say, it is not aroused at 
all just as if the electric current either refuses to act or in its course meets 
a non-conductor. The question of Mahal is discussed in paragraph 26. 

6°. Thus there being an Ahul and a Mahal, and a sign in the shape 
of a formula or Illut, the next requisite is that the Ahul must so use the 
sign that the same must pass on from him to the Mahal : in other words, 
liis volition must be so exercised that the Illut should apply to the Mahal 
and not fall short of reaching it : /yr., in the ease of a Wakf “ the appropria- 
tion must be at once complete and not suspended on any thing,’ 5 as Baillii* 
puts it ; because no space of time should intervene between an Illut ami 
its effect : This question is discussed in paragraph 27. 

7°. When there is (1) a fit Ahul; and (2) a fit Mahal; (3) an 
appropriate Insha or formula to stand for and serve the purpose of the Jllul 
or in fact to he itself the Illut; and when (4) the Illut moves on from the 
Ahul to the Mahal, then the effect gets produced by the Will power < t 
God and no human power can prevent it or anticipate it. 

8°. When the four conditions mentioned in the above paragraph arc 
established, then the result, for tlie purposes of this world, is Hihut 
or validity of the transaction, and for the purposes of the other world 
the result is Sawab or future reward. (See Mira, p. 276 and p. 277.) 

0°. If there is absence of Ahul or absence of Mahal, then the will of 
God does not get moved by the invocation of the formulae : /y/., if there is 
insanity, then the person is not Ahul ; and if there is impurity or defect in 
the property it is not Mahal : in such cases the will of God not beinir 
moved at all, the result for the purposes of this world is that the transaction 
is Batil or void and of no worldly effect ; and as regards the world to come 
the result is lluram, that is, it involves future punishment. (See para. 26 ). 

16. As to (1) — of paragraph 15 Ahlout, Moesak : Akl, Buloogh : 

15 years. P- 130//, 

17. Avvariz to Ahleut. p- 132;/. 

18. As to No. (II) of paragraph 15, 1 C.L.J., p. 120/?, paragraph 7 : 

Consideration : case in 2 C.L.J.. ]>. 166 and 171. p. 132//. 

19. Item No (II) — made more clear. Illut is followed by its result. 

Tusurroofat. Tumuddoon ; Insba embodies the Illut and therefore the 
result follows. p. 134//. 

20. Commands W a/.ai and Tukleefy — reference to Appendix A. 

Why two sorts of command. p. 135//. 

21. The effect of a legal formula is to create a right because it in- 

volves the idea of Sawab : Wakf in its very essence involves the idea of 
Sawab and that distinguishes it from other legal dispositions. p. 135//. 

22. Two propositions. l>. 135//, 
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(1 ) Wakf is included in Ahkain-i-Wazai. 

(2) Wazai commands are founded on Sawab. 

23. Division of authorised and recognised human acts or Mahkoom-i- 

bihi. P- 135». 

Appendix B, sets out Arabic quotations. 

(a) Nature of Malikoom-i-bihi or human acts authorised and re* 
cognised by the 8 her a. 

( al ) Acts having Wajood-i-Hissee and which are Sabah for legal 
effect. 

( a2 ) Ditto but which are not ditto. 

(aS) Acts which have Wajood-i-Shuryee and which are Sabab for 
ditto. 

( a4 ) Ditto but which are not ditto. 

(b) A Moobah act may be a Subub. 

(c ) Sabab of Wakf : Its Iilut. 

(d) Mi rat, p. 301 : Appendix B. 

( e 5 Hoosn and Koobuli means Sawab, etc., Moosulhmi, p. 53 ; 
set out in Appendix B. 

24. Proof of the correctness of my working out of the 
problem. Shuryee Iilut in the shape of prearranged formulae, 
proceeding from Ahul, and passing to a Mahal without interrup- 
tion produces the result with unerring effect : Illustrations from 
Huzl or jest : all results depend on man’s Volition or Iradut and 
none on his Intention or Neeut. Does Mahomedan Law counten- 
ance fraud and swindling ? p. 139/*. 

These two matters, viz.. Impact of Iilut on Mahal and that 
Maliomedan Law does not encourage fraud and swindling, arc made out as 
follows, p. 139-J* : — 

(a.) Marriage and divorce ; what is the rule in these cases. 

(6) The rule is discussed in ♦Jurisprudence in dealing with 
Iluzl. 

25. Illustrations of the two propositions in the aforesaid 
para. p. 139« : — 

( a ) Case of Huzl : marriage and divorce : mine explodes. 

( U) Huzl : authorities : Taljeca : Tawazo : Iradut : consent . 
Taleek : Admu-i-Aslee. Sale is susceptible only of one 
condition, i.e. , Khvar-i-Shurt. Human disposition divided 
into 3 classes : Tasuroof, aklibar, and aitkad. Iradut or 
volition of God in human acts, — good or bad, — is exercised 
when human Qasd is created in human mind. 

(•) Out of disabilities mentioned in paragraph 17, Noum (or 
sleep) (5), sookr (13), khuta (10), Ikrali (17), remain to be 
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noticed. Sleep, Iradut and Ikhtear become negatived : there- 
fore words have no effect. 

(d) Sookr — 1st kind, «.<?., that by medication, in which words have 

no effect. If by intoxicating drugs, then Ahleut is not 
affected and words have effect and divorce, etc., take place. 

< r) Khuta : thou art “seated:” by slip, thou art “ divorced : ” 
latter takes effect. Shafiei differs ; we say the man is ahul : 
he says no ; we say, the formula was used xoith volition 
though not with intention. 

if) Ikrah — Words used are with Iradut or volition although under 
compulsion. 

25a. A Sale by a Fuzoolee. 

26. Question No. (Ill) as in paragraph 15, viz., Mahal, Instances of 
Mahal, p. 145ft. For Mahal of Wakf see paragraphs 53, 54, 55, 59 of 
arguments before Full Bench, being Item No. 17 of the Table of Contents. 

(a) 'Upon what principles Ahleut depends, 1 have already shewn ; 

upon what principles Mahal cent depends, I will now shew. 
i h) Mahal: wife; subject-matter of sale is Mahal, and not con- 
sideration : flood ness or Hoosn ; Wakf lias Hoosn. 

(e) Void or Batil : Koohuh or badness ; consideration, nudum 

pactum: Fasid : Klmmur and Khinzeer : Ameer Ally and 
Baillie on the effect of an invalid act, e.g., Marriage, Mr. 
Ameer A lly \s mi strai i station . 

27. As regards No. (IV) of paragraph 15: Bailie: Wakf cannot 

be suspended on a contingency. • p. 149;/. 

28. Therefore a Wakf male as the Maliomedan Law directs is by no 

means void or Batil and P.O. has interfered with and repealed the law not 
only as regards Wakf but also as regards what is? Batil. p. 149;/. 

29. Faso between heirs I.L.R. 30 Cal. Series. 330 ; M u jibunuessa. 

t\ Abdul 2S I.A., p. 15 ; S.C. 5 Calcutta YW< kly Notes. 177, decided in 
November and December, 1900. p. 149ft. 

30. Charge of fraud and swindling against Maliomedan Law. p. 149//. 



REVIEW OF THE LAW OF WAKF. 

PART I. 

Introduction ani> Explanation, 


It Before the abolition of the institution of the Gazoos (and Pundits) 
in connection with Civil Courts, the latter took the Mahomedan Law from 
the Cazees ; and the result on the wholo was satisfactory in so far as, iu the 
vast majority of oases, the view taken by the Cazce was in strict accordance 
with the correct exposition of the Mahomedan Law. The second Vol. of 
Macnaghten’s Mahomedan Law is wholly an embodiment of the Cazees* 
Futwas (See Sloan’s Edition). But tone brought on some sort of 
degeneration. The Cazce system was found faulty and there was some 
lurking suspicion of corruption, hit on the whole the Reports of the 
old 8 udder Devvani Adalat and of 'Moore’s Indian Appeals testify to the 
correctness of the views expounded by the Cazees and adopted by the Civil 
Courts. Bui in seeking to improve the Cam; system, instead of the remedy 
being applied to the then existing causes of evil, the institution itself was 
abolished, probably because it was expected that altered circumstances would 
lead to improved and mcrcascd kmowiedge of Mahomedan Law. But this 
expectation has not bivn fit! filled according to public verdict. 

2. After the abolition of the Cazce system in is very seldom that one 
comes across a decision on a disputed question of Mahomedan Law which is 
consistent with the instincts of the Mahomedan Law and of the principles 
authoritatively and conclusively expounded in that law. ft is not necessary 
here to state the causes of this disappointment, although no doubt the blame 
lies both with the Government and with the public, including in the latter 
the judges who preside over the Civil Courts : the former because there was a 
time when the subject of Mahomedan Law received great attention from the 
Government and the Government as the successor of the old Mogul, at least 
took care that old Mahomedan works of authority should get printed in India : 
accordingly there exist with us some very old copies of the first editions of tin; 
Hedaya and other works of authority. But this supply (which hv the way 
bonefiMod only the Cazce) is now wholly exhausted. Xawal Kislioronf 
Lucknow tried to enrich the Mahomedan literature by bringing out rare works 
of Mahomedan Law from iiis printing office, hut these works wen- incorrectly 
printed and are mostly illegible and always without a finish about, them. The 
public is also responsible for the unsatisfactory state of knowledge of Maho- 
medan Law because no attempt is made, either generally or in special cases, 
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to get at the true principles of Mahomedan Law ; no doubt the excuse is 
that there are not sufficient number of English translations from the original 
works cn Fikah and none at all on the Osool (Jurisprudence). Correctly 
printed works of authority (e. g . the Itudul Mooli tar) are imported in 
India from Mahomcdan countries : and the apathy of the (government 
and its want of interest in this mat ter has drawn the notice of Mahomedans 
both Shcalis ami Hunnies. 

Whatever might be the cause, the fact remains, that the vast range in 
Mahomodan Law which was open to the O a zees, is at the present moment 
not open to those who have, now to dispense and deal with Mahomedan 
questions and who have to rest content with the very elementary work of 
Sir William Macnaghten on Mahomedan Law ; there is of course the very 
condensed abridgment of the vast matter contained in the volumes of the 
Futawai Alumgoery by Mr. Baillie, who has in some cases so interspersed his 
own views and inferences with the translation that men of great reputation 
and name have mistaken such views and inferences for translations themselves 
and have supposed them to exist in th . original Arabic, the second hand 
translation of the Iiedaya by Hamilton, and' other minor works not purport- 
ing to be translations but expositions of law without any guarantee for 
accuracy. There is no English translation of any work on Jurisprudence, and 
in the absence of such a translation, the aforesaid works on Mahomedan Law 
imperfectly executed as they arc, arc with some excuse liable to be very 
imperfectly u n dev -stood. 

55. Under these circumstances it is a matter of sn'piemo. satisfaction and 
heartfelt congratulation, in fact it is a piece of good luck, to come across a deci- 
sion of a Division Bench of the High Court (see Mnfizzul Karim v. Mohammed^ 
2 C. L. J. ICG) which deals with the law of Wakf in the primitive and there- 
fore sound mode of treating a question of Mahomedan Law and not in an 
advanced and therefore a risky mode of deciding Mahomedan Law questions. 
The decision shows an honest and zealous attempt to get at the foundation of 
the Mahomedan Law of Wakf by getting at original authorities and Lying to 
enter into the spirit of Mahomedan Law instead of supplementing want of 
information on Mahomedan Law by knowledge of rules derived from modern 
works on Equity. The result lias been that probably for the first time in the 
history of the administration of Mahomedan Law in India, the true principles 
by which the doctors of Mahomedan Law have been swayed in a Wakf ease, 
are laid down. And iuspite of the decision of the Privy Oouucil in W akf cases, 
the Mahoniedan point of view from which the question of Wakf is to be regard- 
ed, is steadily kept in view in that decision and is most clearly and fear- 
lessly laid down ; that principle being that a Wakf is a disposition for consider- 
ation just as a sale, with this difference that the consideration in the latter is a 
worldly matter and has a worldly value, whereas in the former the consideration 
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is Sawab and has a value hereafter. This was what I had contended for in 
my argument before the Full Bench in Bikani Mia v. Shuk Lul. I. L. R. 20 
Calc. 126, and although no effect was given by the Full Bench or by the 
privy Council to the scantily reported argument, referred to above, still 1 feel 
gratified to tind ultimate recognition in the most recent decision on the Wakf 
question, of the view which I had pressed before the Full Bench and which 
was founded on a careful and patient study of Mahomed an Jurisprudence : 
(sec Mofazzul Karim v. JSIohammefh 2 C. L. J. 171 lines 1-10) : and thus the 
whole of the Mahomed an community is infinitely obliged to the said learned 
Judges for having taken the troublesome course to inform themselves of the 
Mahornedan Law instead of the easy reference -to equitable principles to 
which the mind is familiar by University education and by the associations of 
early professional training : the learned judges might have made a short work 
of the whole of the subject by saying I hat S3 aw a b had no earthly or worldly 
and therefore no judicial value nmL was not sufficient to form consideration 
for any dealing in this world, whore the interests of commerce alone 
predominated. 

4. The aforesaid decision *of the Division Bench of this Court 
affirming the true basis of Wald has encouraged me to write a review on 
the law of Wakf to show the unsatisfactory state in which this law stands 
at the present moment to the detriment and confusion of a considerable 
number of Ilis Majesty's subjects. I have been led to adopt this course 
because although the highest Court? viz. the Privy Council has laid down 
the law against the validity of Wakf, still the general feeling amongst 
all communities is that the? Mahornedan Law has not been correctly 
laid down by that august tribunal. And this is a correct exposition 
of the public opinion not only in India hut throughout the world, when 
the matter is viewed impartially. I also share in that view, the more 
so because my arguments could not be presented to the Privy Council, 
and the reasons assigned by the Privy Council are not based upon a 
correct view of Mahornedan Jurisprudence or of Mahornedan Law. I 
will presently show where the error of tin* Privy Council lies and how it 
is not an authority (apart from being the decision of the highest Court of 
the country) to satisfy the Mahornedan conscience in the face of the direct 
and positive authorities which are in favor of the validity of the Wakf 
institution and in the face of the principles of jurisprudence which govern 
Mahornedan Law, and which render the view of tlio Privy Council an 
impossibility. Mr. Justice Ameer Ali in bis judgment adopted a course to 
establish the validity of a Wakf by a line of argument which had no effect with 
the Privy Council, and perhaps their Lordships had some justification for 
disregarding the line adopted by that eminent judge, inasmuch as what that 
learned judge did was to shew how the vh w of the law stood* as it appealed to 
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the sentiment instead of showing how it stood as it appealed to the reason 
which governed that sentiment from the starting standpoint ; so that instead 
of showing how the institution of Wakf was based on authoritative Mahomedan 
jurisprudence, and necessarily follows certain assumed principles fully 
demonstrated in their fit place and was absolutely necessary to reconcile the 
Mahomedan Law, one part with the other, what he did was to repeat 
instances of usage and practice. But what finally influenced the Privy Council 
(see Abu l Fata v. Rmsouioy , L. II. 22 I. A. p. 85) had already been anticipated 
by me in my arguments before the Full Bench. But my arguments necessarily 
oral, having been based upon a study of the Mahomedan Jurisprudence 
in original Arabic, I do not think they were duly followed by the High 
Court Judges, so that one of the learned judges Mr. Justice Prihscp says 
(at p. 214, 215, of the Full Bondi Report in Bikani Mia v. Shah Lai , 20 Calc. 
Series), “ Questions have been argued before the Full Bench for 8 days in the 
course of which there has been considerable discussion on complicated points of 
Maliomedan Law, ami their application to cases, such as that brought bv the 
plaintiffs in this suit &e., Ac.” And ug'?;.in at p. 224, that learned judge says 
as follows : — “ The view of Mahomedan Law pressed on us at the hearing of 
these appeals is certainly new to all Courts, and 1 may say that I have no 
recollection during a long experience of its ever having been addressed to 
me. It certainly has n^ver found any place in any of our Reports, nor can 
we And that, in any of our Reports were Wakfs, founded on the principles 
which we are asked to adopt, ever brought before our Courts.” This was 
the only consolation. I received for my study of Mahometan Jurisprudence, 
viz., that 1 hud propounded a new if not a novel view. There being no 
Hnglisli translation of any Mahomedan text book on Jurisprudence, the ideas 
which I submitted at the time of the oral argument simply remained present 
temporarily to the mind, being abstruse and uninviting, not to say repulsive 
in their nature ; there was no wonder that those ideas faded at the lapse of 
every minute that sucecded the oral argument ; so that in the end the result 
was that something new had been said which was not accepted by some of 
the Judges without reproducing my arguments and meeting their force by 
reasoning based on Mahomedan Law. I say some of the Judges, because 
all of tins Judges did not reject my argument. On the other hand, the 
Chief Justice, the Hon’ble Sir Comer Pethcram was impressed in my favour, 
but in consequence of the abstruse nature of the ideas involved in the 
juridical view presented to the Court, the view put forward by the learned 
Chief Justice in his judgment did not reflect the peculiar doctrines upon which 
I relied, and which ultimately, as appeared from the decision of the Privy 
Council were most relevant to the decision of the case. However, a sense 
of satisfaction was afforded to the mind of the learned Chief Justice and 
lie gave his own reasons for the decision in favor of Wakf which were not 
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deemed satisfactory to the Privy Council. In connection with my present 
attempt to review the Law of W akf, I entertain a hope that a much larger 
and a much more liberal and substantial measure of justice and attention would 
be meted out to me L>y the public on this occasion than the scant measure to 
be found in the above extracts from Mr. Justice Pri n sop’s judgment. 

5. The chief argument, rather the only argument for which the 
Privy Council refuses to accept the positive and direct authorities on 
the question and goes the length of holding that Walcf of the nature 
set up is not an institution of the Mahomedan Law, is that it is in 
their opinion, inconsistent with the law of gifts ; because the Privy 
Council say (see Abut Fata v. Russomoy , L. Ii. 22 I. A. 85) that “ they 
asked during the argument how it comes about that by the. general law 
of Islam at least as known in India, simple gifts by private persons to 
remote unborn generations of descimdents, successions /. <?., of inalienable 
life interest, are forbidden and whether it is to be taken that the very same 
dispositions which are illegal when made by ordinary words of gift become 
legal if only the settler says that they are made as a Wakf in the name of 
God or for the sake of the poo/. To these questions no answer was given 
or attempted, nor can their Lordships see any.” Of course there was no 
answer available to the Privy Council at that time. Mr. Justice Amir 
Ali’s decision did not contain a direct answer to the questions of the Privy 
Council. But the answer was contained in my argument before the brill 
Bench referred to above and is fcontainod in the recent, decision of the High 
Court referred to abo\*6 deciding a very important and relevant principle; in 
connection with Wakf cases viz, at p. 3 71 of 2 Calcutta Law Journal, and that 
is that the law of Wakf is based upon the principle that Wakf is a disposi- 
tion for consideration whereas gift is one without consideration : and that 
makes all the difference in the world between a Wakf and a gift, so that no 
comparison is possible between a Wakf and a gift : and if a comparison 
is possible and was made by the Privy Council, why did not the Privy 
Council do the reverse of what they did, viz. why did they not sav, that 
tying up having been allowed by the institution of Wakf they should he 
allowed in the law of gifts and that therefore the law of gifts should he 
moulded on the law of Wakf and not vice versa : there must have been 
some reason for the preference : the reason is not far to seek : it consists 
of the prejudice imbibed by early training in only one particular line viz. in 
the line adverse to perpetuity and favorable to the interests of commerce : 
and this bias lias had effect in the misconstruction of Mahomedan Law ; but 
the Mahomedan Law looks with indifference on the question of perpetuity, 
that is to say it has no bias against it, on the other hand Wakfs being based 
on the idea of Sawab, they are to be encouraged : if perpetuity has a tendency 
against commerce, that matters very little, because what secures future reward 
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is of more real value to man than rupees, annas and pie which have only 
a worldly and therefore an inferior and artificial value. This, that is, the 
question of consideration, is one point on which the Privy Council is silent 
and which forbids comparison between a Wakf and a gift viz. that the former 
is based on consideration and the latter is not a Wakf in which the property 
is tied up cannot also be compared to a sale in which the property gets 
transferred. Further more, effects are produced according to the nature of 
the Illut and that depends, as will be explained according to the difference 
in the formulae used. Put there is another point of greater importance 
which shews the test applied by the Privy Council is fallacious. 

6. That the theory of Sawab governs the whole of the law of Wakf 
and not analogies from the law of gift, is shewn by the law which applies 
to the following cases and governs it. A Mahomcdan makes a Wakf strictly 
according to the conditions laid down bv the Privy Council for the validity of a 
Wakf : Suppose he becomes afterwards a renegade and a heretic from Islam 
and therefore ceases to he a fit subject for receiving Sawab. According to 
Mahomcdan Law, his Wakf falls to the ground and becomes void or batil 
l>ccnnse he ceases to be an A 1ml or fit subject, tft receive Sawab : hut according 
to the Privy Council law, the Wakf is valid and will remain so for all time to 
come. Further more the decision of the Privy Council is calculated to foster 
irreligious ideas amongst the Mahomedans and to give rise to litigation where 
litigation was not dreamt of before viz. the parties to the Wakfnamah itself 
might be tempted to question their own actst done in a religious mood of mind 
quite forgetting that they have already received considerate^ Jn the shape of 
Sawab and that the consideration is not executory hut executed : the heirs and 
representatives of those wlio have made Wakfs might similarly be tempted 
to question the acts of their ancestors regardless of the fate of the latter 
in the world to comi : there will thus be introduced a new source of discord 
in a family which otherwise would have lived happily and in peace. This 
tendency and this fear is not based on imagination but on actual facts in the 
form of cases which have come before Civil Courts. 

There is still another case to which the same observation applies : t'iz, 
the difference between the Wakf of a male apostate and that of a female, 
apostate. The former must be put to death nnd is therefore in the interval 
assumed to be dead and is not therefore fit to receive Sawab even as a Zimmeo 
or an infidel under the protection of the M ihomedan Government. The 
female apostate cannot be put to death on account of her sex and her Wakf in 
the case of apostacy is good as that of a Zitnmce. The case of the heirs 
suing to set aside Wakf is not a mere speculation and abstract reasoning 
A case involving the question was decided by the High Court (see Fatima 
Bibee v. Ahman Baksh > I. L. It. 31 Calc. 319) where no creditors wero 
concerned but the heirs foight amongst themselves and the High Co urt 
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thought that even among the heirs the principle ruled by the Privy Council 
applied : so that the result has been that all Wakfs which in details transgress 
the rule laid down by the Privy Council are taken to be absolutely void (batil) ; 
but the term void or batil has in Mahomodan Law a totally different sense. 

7. The challenge thrown by the P. C. I most gladly accept if I mity ven- 
ture to express myself in that way, In fact I have already before this accepted 
the same ; for on the 8th December 1899 (the P. 0. decision in A .bul Fata v. 
Jtuasomoy, L. R. 22 I. A. 76 having been dated in December 1894), I as 
president of the National Mahomedan Association, sent through the Secx'etary 
of the Association to the Government of India a memorial on behalf of the 
Mahomedau subjects of Her Most Gracious Majesty the Queen Empress of 
India, setting forth the arguments in favour of the validity of a Mahomedan 
Wakf and submitting that the Privy Council decisions did not correctly 
represent the Mahomedan Law, Various appendices were annexed to the 
Memorial containing various influential aud valuable western opinions in favour 
of the Institution of a Mahometan Wakf : One appendix consisted of the 
argument of the President who as a Vakeel engaged in the Full Bench case had 
argued before that Bench the proposition in Favour of the validity of Wakf. 
These arguments were imperfectly reported in the authorised Reports and were 
consequently not available before the Privy Council bat the authorised report 
contained the germs and the kernel of what was subsequently enlarged and 
explained in that appendix. And [ am quite sure if the Privy Council had 
been in possession of the points made by me before the Full Bench, their deci 
sion would necessarily have huen in favour of the validity of Wakf : I say, such 
would have been the result, because I iind that the reason^ which weighed 
in their Lordship’s mind were all met by uiy arguments before the Full 
Bench and in as much as the difficulties of their Lordships of the Privy 
Council in the way of validating the Wakf, were all those that were expressed 
in the judgment, I entertain the certainty that if my arguernents laid been 
placed before Uie Privy Council, then the result would have been favourable 
to the Wakf. Their Lordships tried their best to decide the case according 
to the Mahomedau Law and the whole of the Mahomedan community of India 
and elsewhere is extremely obliged to their Lordships for their desire to do 
justice to the Mahomedans on a subject pre-eminently Mahomedau in its 
character. Their Lordships do not say that on account of public policy being 
against perpetuities they would not follow the Musalman Law if it favoured 
perpetuities. Further more, their Lordships do not read and construe the 
Mahomedan Law with a bias against perpetuities. In fact their Lordships 
entered upon the construction of the Mahomedan Law without any bias at all 
and without any predetermination to construe the Mahomedan Law from the 
point of view that perpetuities were abominable. They took the Jaw as it 
stood and tried their best to give a proper construction to the law. But the 
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sources which were open to them were scanty and limited. There is no 
English work on Mahomedan Jurisprudence and I will show in the course of 
this Review that Mahomedan Jurisprudence is when compared to the 
Western Jurisprudence, as different as the East is different from the West. 
Their Lordships had before them the decision of that talented Judge Mr. 
Justice Arneer Ali, blit his decision was not based upon any such learning as 
was derived from Mahomedan Jurisprudence so as to be considered sufficient 
to answer the question of the Privy Council against the Wakf based upon 
the inference derived from the law of gifts. But it must be said in justice 
to that learned Judge that his view of the Law' of Wakf was perfectly 
sound and his view of the conclusive nature of authorities, as distinguished 
from reasoning based upon logical or juridical reasoning, was perfectly 
justified ; although no doubt a non-Mahomcdan Judge could not be much 
blamed for not giving the same value to those authorities in consequence of 
inability to attribute their force to the real sequence of argument. 

8. In answer to the aforesaid Memorial the Secretary to the Central 
National Mahomedan Association on tty". 8th August 1900 received the 
following reply : — 

(True copy.) 

No. 3103G. 

JU DIC I A L DEPARTMENT. 

From J. A. Boun dillon, Esq., e.s.i., 

Offih Chief Secretary to the Government of Bengal . 

Wiv. »' 

To Tins Secretary to the Central National Mahomedan 

Association. 

Dated 3rd August 1900 . 

Sir, 

“ With reference to your let ter No. 576, dated the 8th December 
1899, 1 am directed to say that the memorial from the Central National 
Mahomedan Association and its branches on the subject- of Wakfs which 
was received therewith was submitted to the Government of India. 

I am now to state, for the information of the Association, that the 
Government of India are not prepared to entertain the prayer of the Memo- 
rialists which is in effect a proposal that Government should legalise the 
settlement of Mahomedan family property under the name of Wakf. A law 
which would enable every individual member of the Mahomedan faith to 
make a settlement of this nature would be entirely opposed to the general 
policy of the Government- of India in respect of the creation of perpetuities, 
and would in the opinion of that Government be unsuitable to the conditions 
of this country* 
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In regard to the conclusion of the Memorialists that the decisions of the 
High Court and of the Privy Council in recent years are opposed to the 
Mahomedan Law, I am to observe that it is open to them if so advised 
to bring another test case with the object of having these decisions recon- 
sidered. 

I havo the honour to bo, 

Sin, 

Your most obedient servant, 

(Sd.) II. L. Stephenson, 

Offg. Under Secretary , 

Fon Offg. Chief Secretary to the Government of Bengal.” 

9. As stated above, I have boon emboldened by the- reoent decision of 
the High Court to review tho law of Wakf. That decision lias to ray 
mind done in respect to the appreciation of the question of Wakf as it really 
stands under Mahomedan Law, a peculiar service to the Wakf question : 
it has so to say introduced the thin end of tho wedge in the law as laid down 
by the Privy Council. And the whole of the law I now bog to place in a 
convenient form for public information. 

10. From the above answer of the Government of Bengal it is quite 
clear that the Government did not appreciate the true position and value of 
the questions raised in the memorial, and if it did, then the present attempt 
to review the law of Wakf derives very* great impetus from the said answer. 
What I mean to say is that the Government letter asks the memorialists 
to try another case* Tift? evident meaning of this clause is that the Privy 
Council might in a future case reconsider the law ; and that if it, has, as the 
memorialists say, misunderstood the law in the first, case, u/;., that in 
22 I. A. 76, then it might lay down tho law correctly in another case. 
There have been other cases decided by High Court and the Privy Council 
after the one by the Privy Council in Abul Fata v. Rvssomoy, L. R. 22 I. A , 
76, which last yras decided in November— December 1894, and these cases are 
as follows : — 

Phul Chand v. Akbar , I. L. R. 19 All. 211 — decided in 1896 by the 
Allahabad High Court. 

Muhammad v. Rasulaw , 21 I. L. II. All. 329 — decided in 1899. 

Mujibunn issa v, Abdul , L. R. 28 I. A. 15 — decided by the Privy Council 
in Novembcr-Dccember 1900, saying “ at the present day it is not the law.” 

But the arguments contained in the memorial not having* been published 
so as to be available to the Privy Council the result lias been that the first 
decision in Abul Fata v. Russomoy , 22 I. A., 7G has always been affirmed by 
the later decisions. 

11. I write this Review with a double object ; first of all, my object 
is that my arguments should be printed in a form accessible to the Privy 
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Council so that they may receive from the Privy Council that consideration 
which I pray for them. And secondly, my object is to draw the attention of 
the Government of India to, the unsatisfactory position in which the law 
upon the question of Mahoracdan Wakf stands. The position taken up 
by the Mahomedan community and the arguments advanced by that 
community in favour of the validity of the Mahomedan Wakf in the 
aforesaid Memorial, have not at all been refuted in answer to that 
memorial. In fact, the Government of India has postponed the consi- 
deration of the question for a more suitable occasion, and that suitable 
ocoa^ion has either now arisen, the Privy Council having in subsequent 
and more recent cases upheld its original view ; or the occasion might 
arise in future when, if [ am so fortunate that, the attention of the 
Privy Council might happen to be drawn to this Review. 

12. But there is one condition which, I entreat, should be observed 
in perusing this Review, twr., that the reader of this Review will be pleased 
to spare no pains to realiso the arguments raised on the whole of the 
literature on the subject embodied in every portion of this Review including 
the arguments based upon Mahomedan Jurisprudence i. e. Osool and those based 
on Mahomedan Fikah or Law such as the Hcdaya, &c\, which latter arguments 
are to be found in the Memorial. The danger which I apprehend is this, that 
after commencing a perusal of this Review a sense of weariness might steal 
upon the mind preventing it from realising the meaning and value of the 
arguments used on the subject. In oilier words, if no pains arc spared to 
master the subject, I have no doubt the result wOuld that every mind 
would come to the conclusion that mv argument is correct in the same way 
as some of the judges of the High Court in the Full Bench came to such 
conclusion : so that I may he excused for saying that if any reader is inclined 
to differ from me lie must printa facie attribute the difierenee to his 
indifferent reading of this Review and he must therefore begin again until he 
accepts the arguments or finds arguments leading to the contrary conclusion 
of equal strength from the same stand-point. I also express my willingness 
to spare no pains if any body were to ask me to wait upon him to 
explain orally what this Review amounts to and now I have to make 
one further suggestion, viz, the reader should, while proceeding with 
the Review have his eye on the Paper No. 1, being a list of the 
contents of the paragraphs of the Review (see p. 111ft) and go on marking 
the list whilst reading the Review. In this way the thread which runs 
through the Review should be perceived in a syllogistic reading of the same : 
any matter of detail connected with any proposition shewn in the list and 
Review, might be skipped over and postponed for the time being to recur 
to it on a second reading. I draw special attention to paragraph 15 A. 
I have made the suggestions contained in this paragraph with all humility 
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and I hope the readers 'will take them in the spirit in which they are uiade 
viz., an earnest desire to obtain a patient and not an erratic attention* 

PART II. 

Consisting of such portions of the Principles of Mahomedan Juris- 
prudence as are necessary to purge the mind of its preconceived ideas 
relating to what should constitute the first principles of legislation and to 
regulate its tone so as to make it fit to receive Mahomedaniscd ideas : being 
in fact axiomatic rules necessary to the understanding of the Mahomedan 
Law in general and of the Law of Wakf in particular. 

13. The decisions of the Privy Council adverse to Wakf, arc contrary 
to the Principles of Mahomedan Jurisprudence, in the following parti- 
culars amongst others : 

(A) Worldly prosperity is not the immediate aim of Mahomedan 
Law : the principles governing the llules of Shorn are very 
different front those which form the common Law of other 
countries and govern the lines of legislation then*. 

(/>) In all classes of disposition authorised for humanity by the 
Mahomedan Law, the effect, is produced by a direct act of 
God himself, on the external appearance of the circumstances 
laid down in the Shorn in that behalf : and such effect, it is not 
in human power to anticipate or prevent, by any means other 
than those known to Mahomedan Law. 

(C) Intention, that is to say the real intention, meaning, the 
conception by the mind of the ultimate object in view, has 
nothing to do with Mahomedan dispositions, the only intention 
relevant is what may be called volition or exertion of the mind 
such as is necessary to attribute the act, to the individual : as 
r in the case of IInzl or jest and Jkrah or compulsion, where 
parties go through the form of marriage without intending 
any marriage or even intending that there should be no 
marriage ; in such cases marriage comes to be validly con- 
stituted. This is far from opening a door, much less a wide 
door to fraud and swindling ; on t-lie other hand the Maho- 
med an Law has a tendency to shut that door very firm and 
fast. So also in the ease of Tuljeea (which will be sub- 
sequently explained). See Mira p. 276 and 2 Az p. 387, 
command (or Hookm) is the effect of mandate (or Khitab) 
from God in connection with the act ; s (or Fail) of (mookuliuf 
or) persons liable to obligation, such mandate being com- 
pulsory (or Iktiza), or optional (or Ikhtear) or (by way of 
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Waza or) declaration. And intention is not an act (or Fail) 
but is a (hal or) coudition of the (Kulub or) mind. 

(Z>) According to the Privy Council, a Mahomedan Wakf, except 
when it devotes a major portion of the profits to the poor 
is void : but void or bat-il is something quite different accord- 
ing to Mahomedan Law. Whilst purporting to decide whether 
a Mahomedan disposition is valid or void under the Maho- 
medan Law, you cannot discard the meaning of those terms 
under that law and prefer their meaning under another law 
when the latter meaning is impossible under the Mahomedan 
Law. 

14. The public knows what constitutes the foundation and the working 
of the machinery of Law amongst other nations : now I present the Maho- 
medan point of view and request a comparison. Assuming that 1 have made 
some head way and advance in explaining how commands are worked out 
under the Mahomedan Law according to the principles explained by rue in 
Appendix A, p. 11 On of Volume I of the Calcutta Law Journal, I submit 
that the following propositions are established from those principles : — 

I. God’s will being necessary in every case, that will must be 
invoked in every case by means of the Iiiut. 

This ia proved from the following reference to the said Law Journal 
p. 120w, paragraph 7 : Do. paragraph 8, &c., &c. All the principles of Maho- 
medan 'Law are based on the doctrines of preordination and predestination 
and the powerlessness of man. ‘ 

II. Asa corrolary from the above there must be some one to 
invoke and thus to provoke the will of God. 

III. There must be some object with reference to which the 

Iiiut is invoked. 

IV. The means of invoking must be such as are recognised by 

the Shorn or such as God will take cognisance of in 
issuing its mighty mandate. 

V. The invokation must be so that it should pass on to the 
object and must not be prevented from reaching the 
object and thus becoming premature and abortive. 

15. Eliminating proposition No. I and arranging the above propositions 
in a rather different but more natural sequence and order, they stand thus : — 

(I.) There must be capacity in the person who is desirous of 
exercising a right. (This is II of paragraph 14). In 
other words, as put in works on Jurisprudence, there 
must be Ahleut or capacity in the mover. 

(II.) The mover must employ as means to move the will of God 
such signs as the Shera has fixed for the results to get 
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created by an act of God ; and such signs constitute the 
external manifestation of the Hint. (This is heading 
IV of the preceding paragraph.) In other words if the 
person so acting as aforesaid is desirous that a result 
should get produced in a particular dispostion, he must 
use the formula fixed for that particular kind or class of 
disposition. These formulas are called Inslmat (or 
creative formula?). For instance if a person having capa- 
city or being Ahul, wishes that God should in a parti- 
cular case produce the effect of sale in a certain transac- 
tion, he must use the words 41 1 sell” and the purchaser 
must use the words 44 1 purchase.” Then God by his 
Almighty though invisible power creates ownership in 
the purchaser : So also in a case of WakF. Thus the 
Ahul (or one having capacity) having used the formulae 
(other requirements having also been fulfilled) no power 
on earth could prevent the result from being accomplish- 
ed ; if the human act failed to comply with the require- 
ments of Ahlcut and of other matters, no power on 
earth could produce the result. 

(in.) There must be a mahal or fitting object towards which the 
Hint or creative cause, involved in the formula! men- 
tioned above, must flow from the Ahul or person having 
xapaefty to do an act. (This is No. Ill mentioned in the 
preceding paragraph). As an instance of absence of 
Ahul. may be cited the case of one who is may noon or 
insane. As an instance of absence of mahal may be 
cited the case where the subject matter of sale is an 
impure thing, such as pork &e. Absence of Ahul and 
r absence of mahal lead to the particular disposition being 

batil or absolutely void ; and the Privy Council has 
included within this category such of the Wakfs as have 
not met with their Lordship’s idea of fitness of things : 
whereas instead of being void, those Wakfs are absolute- 
ly good, having inherent to them Jloosn or goodness 
instead of Kubah or badness j this latter circumstance 
being an essential quality of what is batil. As an instance 
of violation of the principle involved in rule (II) might 
be cited the case where the formula is used wrongly, 
when the lllut ceases to get into action initially. 

(IV.) The formulae employed in cases of dispositions are either 
absolute, without any condition, or arc expressed condi~ 



Iso n the CALCUTTA LAW JOURNAL. [VoL. tl. 

t ion ally. In the former case the III id moves at once 
from the Ahul to the mahal and the effect arises at once. 
In the latter case the view of the Haini files is that the 
condition, where it is authorised and justified, has the 
effect of preventing the Hint from coming into imme- 
diate operation, and that the operation of the Illut 
commences as soon as the condition is fulfilled. At any 
rate, one essential requisite for the production of a 
particular effect is that the Hint involved in the Formula; 
expressed, must pass on from the Ahul to the Mahal, 
before the effect could be produced. This heading is 
identical with Heading No. Y of the preceding para- 
graph vie. paragraph 14. (See Mira. p. 192) beginning 
with the words u the effect of a Tusuj roof or act of the 
Slicra, arises from three tilings See also 2 Az. 157 
ttc. consisting of the words “ because the lllufc of, Shera 
does not become Illut before it: reaches the Malml.” 

15.1. How 1 will work out the conclusion from the four propositions 
stated in paragraph 15 is this: viz., the conclusion 1 have to establish is 
that a Mahomedan Wakf such as the Privy Council has held to be void is 
valid arm-ding to Mahomedan Law and the steps to arrive at fbo conclusion 
arc these : — 

There are nine sub-paras, under this paragraph and they are all set out 
under paragraph 15 A of the “ List of contents of yarn graphs of the Review M 
at p. 1 11 n ante which please read here again: except that the references 
contained in sub-para. 9 are these viz. (sec Mira. p. 277, 2 Az., 888 ; Mira, 
pp. 281 atid 812, 2 Az., pp. 444 and 445.) 

16. As regards item (I) of paragraph 15 aforesaid viz . A blent, the 
view taken by the Muhammadan doctors is of such a novel though no 
doubt sound a character that by no flight of imagination could a western 
jurist reach it or could deem it relevant for the purpose of laying down rules 
for the formation of conduct; and for the construction and continued exist* 
cnoc of society. Ahleut or capacity (see Mira. p. 821 and 2Az. p. 484) 
depends according to the Muhammadan doctors to a certain agreement or 
misaq which took place between God and Adam. Whether the consideration 
was such as would bear the light of examination under rules of modern civi- 
lisation, it is difficult to say; certain it is that the Koran lends considerable 
support and establishes the fact of this mimq ; and that is an incontrovertible 
proof of the fact and the jurists have upon that authority founded the idea of 
capacity or zimma of a human being. It is not necessary to enter into minute 
details with regard to this question of mieaq. 1 only touch upon this subject 
from a particular point of view, and that point of view is completely 
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served by a short notice of the subject. At the beginning of creation 
three 1 animated bodies, amongst created things, were brought into existence 
one having spirit and intelligence only, and this body consisted of the angels; 
the socond class consisted only of matter without intelligence or spirit and 
this consisted of beasts or animals; there was a middle class which consisted 
of animated beings having both intelligence and spirit as well as body, 
Perhaps some mischief was apprehended by the combination of spirit and 
matter, and therefore there was a oontract between God and Adam to the 
effect that Adam should accept God as the creator and as the sole object of 
Divine obedience and that. God should grant to Adam and his descendants 
zimma or capacity of obligation for and against : for this reason, as soon as 
the feetus in the embryo becomes instinct with life it acquires capacity or 
zimma even before it parts with its mother’s womb ; but the difference is 
that as long as the embryo remains in the womb in an animated state, it has 
zimma or capacity only for obligation (or Wujoob) in its favour, and not 
for obligation against it. That is to say, the zimma or capacity of the em- 
bryo consists of 3 or 4 things, viz. the right or capacity to inherit, the capa- 
city to accept bequests and the capacity to have its nasab established. It lias 
no zimma or capacity to have anything established against it. As an in- 
stance of this, the works on Jurisprudence mention the case of a sale in 
favour of a fa* tux through the medium of a guardian, in which case it is 
said tint it is the guardian who is liable for the consideration and 
not tli* betas. And after the separation of the embryo from the 
womb the infant.- obtains zimma or obligation both for and against 
him ; and this state continues until it gets invested with intelligence or Aid 
and then it gets the zimma or capacity of Wajoob-i-ada or obligation to 
discharge : this is the idea of Aliieut. or capacity according to Maboniedan 
jurists, so that whoever is an Altai , according to Mahomedan Law, is 
entitled to make use of any of the classes of dispositions sanctioned by the 
Shera to be nyide available by an Aid, no matter what is the particular class 
of disposition, whether it is of the nature of a or of the nature of Wakf 
involving perpetuity or of any other nature. Therefore for the Privy Council 
to lay down that a Muhammadan who has undoubted ahfeut or capacity 
according to his law, should be deprived of the privilege of availing him- 
self of any of the class of dispositions left open to a Mahomedan Ahal and. 
expressly sanctioned by the Shera, is to overstep the bounds of a Cazcc’s duty 
and tresspass not only upon the functions of the legislature but also on the 
functions of the creator himself according to Mahomedan notions. Thus 
Ahleut or capacity in a Mahomedan consists of his possessing intelligence; 
bat in accordance with the rule submitted before (see 1 0. L. d. p. I29n 
and p. 132n) intelligence being an internal sign and also a (batin or) 
internal matter, and being a vague and an indefinite idea, its place for practical 
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purposes is supplied by puberty or majority, that is to say boloogh . And 
this is what is meant by tho rule in the Mahomedan Law that the limit of 
majority varies between 9 and 15 years unless the signs appear before, mean* 
ing thereby particularly the sign of intelligence though signs of puberty and 
majority are not excluded thereby. Under the Mahomedan Law, Allien t 
depends on akl or reason and the latter depends on Buloogh or puberty, 
which is a certain striking event in male and female life. Under that Law, 
Sighr or minority is inconsistent with paternity and maternity or the capacity 
thereof. The striking event referred to above, shows the passing away of 
Saba or tender ago, and marks the approach of Buloogh or puberty, and 
this latter fact is a sign that tho light of reason has dawned. There is one 
uniform rule of majority for all purposes of Shera, including civil, religious 
and political. 

17. In connection with item (I), that is Ahleut or capacity, there are 
various topics called awariz or disabilities. (See Mira. p. 326) and it will be 
necessary to touch upon only one or two of them in connection with the 
subject under review. The items of disability are classified under two heads. 
Sumawee or natural and mooktusab or acquired; and altogether they amount 
to these : — (1) Joonoon or Insanity ; (2) Infancy or Sighr; (3) Atuli or 
a state of mind after puberty in which one acts sometimes with intelligence 
and at others not ; (4) Nisyan or forgetfulness; (5) Notnn or sleepiness ; 
(6) Ighma or a sort, of lethargy : (7) Rikk or slavery and absence of free- 
dom; (8) Ilyz or menses; (9) Murz or sickness; (10) Mout or death ; 
(11) Jehel or ignorance; (1.2) Sookr or inebriation; -*(13) Iiuzl or jest; 
(14) Su Ilia or a modification of No. (8); (15) Sufur or journey; (16) 
Khata or slip of the tongue ; (17) lkrah or compulsion. Of these No. 13 
or jest will be touched upon later on as illustrating the principle that Moha- 
mmedan Law deals only with signs and attaches an effect to signs in a way 

it is impossible to imagine under any other system. 

18. As regards No. (1.1) of paragraph 15; tin's is a most important 
item in the practical worker of the machinery upon which the Mahomedan 
Law turns. In fact it. is the lever or fulcrum on which the machinery acts. 
In 1 0. L. J. p. 120w paragragh 7 I have pointed out the importance of 
Hint and the place it occupies in the Mahomedan Law and its position in the 
production of results both in this world and the world to come. At p. 121n 
paragraph 10 of the same Law Journal, I have stated that the Ulut must 
be clear and definite and not vague or ambiguous. This clearness and defi- 
niteness, as I have shown there, is, when the Ulut is hidden, accomplished 
by providing a recognised substitute for the hidden Ulut. If a person is 
desirous that Wakf should get created how is ho to do it: and the question 
for discussion in connection with this head as relevant to the law of Wakf, 
is whether there is a formula or Insha for the creation of a valid 
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Wakf on behalf of God, on that formula being invoked by one who 
is Ahal or having capacity according to Shorn, that is to say, sui juris. 
It may not be necessary for me, regard being had to what has been laid down 
by the High Court in the last Wakf case referred to above, to labour much 
on this point, because, as I have said in part 1 of this Review, paragraph 
3, that the case of Mofazzul Ivarim v. Mohammed (1 ) establishes the following 
proposition at p. 171 of the Report, where it is said that “it must be con- 
sidered, therefore, that there is a considerable body of authority in support 
of the view that the profits of land apart from the land itself cannot be the 
subject matter of a valid Wakf ; and the analysis of juristic ideas upon which 
it is founded , appears to be this: the contract ( Akd ) in relation to transfer 
of property may deal either with the ayn or the monafa ; if it treats of the 
former , (ayn) it may be without consideration , and may take effect either at 
once ( Hebba or gift): or take effect upon the death of the owner (wasiat or 
will); or it may be with consideration , either in the shape of spiritual benefit 
(Wakf or endowment ), or of temporal benefit ( Bai or sale); if it treats of 
the latter (monafa), it may be either for consideration ( fjara or lease) or 
without, consideration (Ariat or commodate, loan)/' 1 have said before, this 
case takes a very important advance step in regard to the true appreciation 
of the principles upon which the Law of Wakf is based. The moaning of 
the ruling* is this, that in the same way as sale and gift and I jura and 
other transactions are allowed in Mahomedan Law, so is also Wakf allowed 
by that Law ; that is to say, as in sale, the formula used in effecting the sale, 
is sufficient to move the will of God to create rights consistent and connected 
with sale, e.g. right of possession and right to demand consideration, so also 
in Wakf is the formula connected with Wakf, viz, Wakafto or “ I have made 
Wakf/* sufficient to move the will of God to create the effect and produce the 
result involved in the formula just mentioned in regard to the creation of 
Wakf. If that is so, the Wakf to the fullest extent recognised by the 
Mahomedan Law, gets created by the sanction of God himself, totally un- 
affected by any regard to the question of perj^uities which find no place 
in the Mahomedan Law and which do not control the extent and character of 
the sanction accorded by God to a Wakf. To make it clearer, the Sliera 
has laid down the extent and character of what an Indian Wakf could be. 
It has also laid down that God has commanded that if the aha l should use the 
word “ Wakaf to ” or the formula, involving the Hint, ■ with the necessary 
conditions , then God. will sanction the Wakf to the fullest extent and character 
define! above. Where is then there a place in Maho nedan Law for limiting 
the Wakf to a gift specially to the poor in the way their Lordships of Privy 
Council have done 1 In the face of the clear provisions of the Mahometan Law, 
Mr. Justice Trevelyan at p. 207 of the Full Bench case of Bikani Mia (2), snys 
“ I use the word ‘ charitable ’ in the English sense as that is the sense in which it 
(1) (1905) 2 C. I». J. 1(56. (2) (18 )2) I. L. R. 20 Calc, llfi, 
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is used in the decision in English Courts and the translations into English. ■©-. . 

hare .been requested to use the word ‘charitable' in what is called the Mahoinedan 
sense t e. to use a word in another language which may mean another thing.” 

I might stop here will i the conviction that I have made out my point to be 
found at the beginning of this paragraph, and beginning with these words v 
“ Whether there is a formula or Insha for the creation of a valid Wakf as on 
behalf of (Soil &e. But inasmuch as the subject is of considerable import- 
ance, to remove all scepticism from the subject f make this Item (No. II) 
more clear in the way in which it is discussed in; books on Oosool-i-Fikah.’ 

11). On a reference to 1 Calcutta Law Journal p. 123 a, paragraph 12, 
item No. 10, and to p. 13 in of the same Volume, paragraph XIV, it will 
appear that certain human acts have certain effects which follow as the 
results of those acts by the will of God. Those human acts are Illut or you 
may call them Sabab, because the latter term is sometimes used to indicate, in 
general, what may be in the nature of signs, marks and indications, by which 
the will of God is identified and recognised in respect to his commands in 
regard to the nature and effect of those acts. On a reference to p. 122w 
paragraph 12 of the said Volume and p. 13 2», paragraph 1 and sub- 
paragraph under those paragraphs, it will appear that of the things referred to 
there as constituting Sababs for certain effects, most of them are other than 
human acts. In fact, the last items, in those 2 paragraphs., viz, item 
“ tenth ” at p. 123a, and item “ XIV ” at p. 134/2, are the only items which 
declare that certain human acts are Sabab for certain effects. Such human 
acts which are designated as Sabab, are called “ Ths&rroofat” or dispositions 
of the Shera ; the effects thereof are called Ikhtisasat or particular results 
provided for by the Shera. Now if there is a Tasarruf-i-Sharai, that is, an 
act which the Shera recognises as having been predestined and preordained 
to lead to a certain result then that act or Tasnroof-i-Sharai must, as I have 
already submitted, lead to the particular result, for if it fails to do so, very 
serious consequences in regard to the attributes of Providence follow, and then 
by a chain of reasoning whic4|t is not necessary here to pursue, Providence must 
be convicted of having been either false or impotent. It is clear that the recent 
decision of the High Court referred to above, recognises that the particular Tasa- 
roof or act which creates Wakf, is a Tasaroof-i-Sliarai or legal act ; and the above 
analysis of the division of human acts also leads to that conclusion. Thus tliere- 
|ore there can be no doubt in regard to the correctness of the conclusion that- 
the Insha or formula by which Wakf is created is authorised by the Shera (as 
I have submitted in paragraph 18) and that the Shera is not based upon the 
trammels of civilised life, but that its principles and rules are based upon a 
consideration of Sawab or future reward : and therefore when Sawab results 
from a certain transaction, that transaction, is sure to have the sanction of the 
Shera and that is the subject of the following paragraphs. 
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20. I have ^submitted in 1 Calcutta Law Journal p. IlOw, Appendix A 
paragraphs 2 and 5, that commands are of two kinds ; dec laratoiy (or Wazai) 
and mandatory (or Tukleefce). The necessity which led the Mahornedan 
Juristic to make the division of commands and obligations into the two 
classes mentioned above, is set out in a separate paper which is entitled 
Appendix A to this Review. To incorporate this Appendix in this Review 
would break the thread of the argument and would involve a long digression 
from the principal point I have immediately in view, viz, that the whole of the 
Mahornedan Law is based on the* theory of Sawab or future reward. 

21. I make out my proposition that the effect of a legal formula is to 
create a right, also in the following way. No doubt Wakf, like sale, is only 
a Moobah or a permissible act as contradistinguished from a compulsory or 
Wajib act ; that is to say, there is no doubt it is simply optional in the sense 
that abstinence from Wakf leads to no pain or detriment in the future world : 
but still it must be remembered that although Wakf is not Wajib, there is a 
striking peculiarity connected with it, viz, that the term Wakf itself imports 
Sawab, the basis for the transaction and the consideration for it being Sawab : 
there is no other human disposition which enjoys this peculiarity. Wakf has 
therefore a special aptitude and fitness for Sawab. But is there no other 
way of connecting Sawab with it ? Viewing it apart from its peculiarity as 
importing Sawab by itself and considering it as situated on a similar footing 
with other dispositions such as sale &e, does it not enjoy Sawab in common 
with other optional dispositions involving apparently only absence from future 
pain and not apparently involving the positive idea of future Sawab ? 

22. I will now examine the proposition dealt with in the last words of the 
above paragraph ; viz, viewing W akf apart from the special MaujJpob character 
which attaches to it and viewing it only as optional in common with other 
optional human dispositions such as sale, mortgage &c. — is there no ground 
for supposing that according to Mahornedan Jurisprudence, Wakf with other 
optional dispositions, carries with it the idea of Sawab ? The answer to the 
question is in the affirmative, viz, that there is su4H a ground. All dispositions 
of the Shera import Hoosn or future reward ; and that for this reason : viz., that 
all dispositions of the Shera are included in the class of commands called 
commands of Wazai or declaratory commands ; and that Wazai commands 
are founded on Sawab in the same way as Tuklccfy commands are so 
founded. 

T make out these two propositions expressed in the last words of 
the above para, in the following way : — At p. 312 of the Miratooi Oosool, 2 
Azmery p. 444 as commented on by the following division of a Muhkoom-i-bihi 
or a human act authorised and recognised by the Shera is set out ; the Arabic 
passages from 2 Az. p. 444 and other works are set out in the form of an 
appe ndix called appendix B for ready reference and comparison. 
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A. A human act authorised or recognised by the Shera, Mnhkoomibihi, 
must hare actual existence because Shera accords to some of those acts cer- 
tain qualities and attributes, which could not be accorded to them unless 
they had actual existence : therefore the first division is whether such human 
acts, having actual existence recognised by the senses, have legal existence 
or not ; the second division is whether either of those two classes is itself a 
Sabab or means for a legal ‘command : thus altogether recognised human 
acts (Mubkoom-i-bihi) consist of four classes : 

Al, Those acts which only have (Wajood-i-Hissee or) existence cog- 
nizable by the senses but have not attributed to them a legal position and 
quality and which are Sabab, or occasions and causes for other legal effects : 
e,g, zina or whoredom : it is huram or unlawful and is the Sabab for another 
legal effect viz. Hud or punishment. . 

A 2, Acts which only have (Wijood-i-Hissoe or) existence cognisable 
by the senses and which have attributed to them a legal position and quality 
but they are not Sabab or occasion and cause for another legal effect: e.g, 
eating which is sometimes Wajib or .obligatory and sometimes Harain or 
prohibited and it is not the Sabab or cause and occasion for the foundation of 
another legal effect. 

A3. Acts which have Wajood-i-Sharai and have attributed to them 
a legal quality or position and constitute the Sabab or cause and occasion 
for the foundation of another legal command : e.g. sale ; because it has 
Wujood-i-Hissee (or existence taken cognisance of by the senses), and it 
has also a legal existence, that is to say, it is Moobah or permissible and it is 
the Sabab or cause of ( milk or) ownership. 

A4 . Such acts as have a legal existence and have attributed to them 
a legal quality and position but are not Sabab or cause for another legal 
effect: e.g. Salat or prayers; because they have (Wujood-i-Hessee or) 
existence cognizable by the senses and also legal existence having the character 
of W u joob or obligatoriness attached to them ; and are not Sabab or cause 
and occasion for another lcgaf^ effect. 

H. It will be noticed from the above that an act which is merely 
Mobah or permissible, such as eating and sale, is either the cause or Sabab 
of another legal effect or not : for instance eating under ordinary circum- 
stances, quite regardless of the occasion when it becomes obligatory or gets 
prohibited, is only a permissible act, and when it is only a permissible act, it is 
not the cause or Sabab of another legal effect. Therefore eating when only 
permissible, has not the quality of goodness or badness attached to it, 
because, a mobah or permissible act, is one in the doing of which there is no 
Sawab or future reward, and in abstaining from which there is no Azab or 
future punishment. But this peculiarity in mere eating i.e. its absence from 
Sawab and Azab, doe* not affect my proposition that in ta.ll cases of com* 
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wands there is either Husn, that is goodness, or Kobah or badness. The other 
Mobah or permissible act, viz , sale standing by itself has no Sawab or Azab 
attached to it being only a permissible act. Bat when it becomes the Subab 
i,e. cause and occasion for another legal effect, then by virtue of the amar or 
command which makes it a Hookm-i-Wazai or declaratory command, it gets 
the quality of Husn attached to it. In other wonted a Mobah or permissible 
act standing by itself may not have the quality of husn and qubah or goodness 
and badness in it , but •, when it becomes the foundation or Sabah and occasion 
for another legal effect, such for instance as ownership in the case of sale, then 
that Mobah or permissible act acquires the quality of husn. After sale it is 
necessary for the vendor to surrender the property to the purchaser. If he 
does so, ho fulfils his duty and therefore the original act /,<?. the act of sale, 
gets reflected wiili husn or goodness* The conclusion therefore is that when 
Waif even if it be assumed to be an act which one is at liberty to do or 
abstain from t becomes the Sabah or cause of a certain legal effect , it acquires 
the quality of goodness or husn . 

C, The So bub for Wakf is >Satvab, by means of feeding human months, 
be they of the poor or the rich : the Illat of Wakf consists in certain appro- 
priate words used by the Wakif, as For instance, “ I have rnad# Wakf/* 
After the Wakf has been constituted it becomes itself the Sabub or cause of 
other things, as for instance, the right to be fed and so forth. I have sub- 
mitted in Calcutta Law Journal Vol. I, p. 120 n, paragraphs 6, 7 and 9 
that God is actuated by principles of Hikmut or policy. But. I have also 
stated at p. 127« of the above Journal, paragraph 7i, that the wisdom or 
policy might relate to the future world or to this world. That the Muslihat 
or policy which relates to the present world does not imply the negation of 
goodness, or badness (husn or qubah) from* the point of view regarding 
the other world, is quite clear from what follows. 

D . The ^proposition that a declaratory command or Hukim-i- Wjizai 
imports husn or goodness, is proved at p. 66 jjpd 68 of Mi mini Oosool and 
p. 291, Vol. I of its commentary Ajtnery, extracts from which and 
some other books supporting the point above stated are given in appendix B 
annexed to this Review. 

7£. ISTow it remains for me to establish that husn anti qubah (goodness 
or badness) used in the Shera in reference to command and acts, mean only 
Sawab or future reward and Azab or future punishment. As regards this 
proposition, there is no doubt according to the authorities ; and every book 
on Jurisprudence, demonstrates it logically arid philosophically. The 
Miratul Oosool deals with it at p. 304 and 68, and the Azmeree deals with 
it also in its comments. The Musulumussuboot deals with it at p. 53 &e. 
The discussion is a very lengthy one and it is not my object to encumber this 
Review by entering into details upon the subject of husn or qubah* Husn 
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and qubah (goodness and badness) have three or four meanings, but it is only 
necessary to refer at present to only one or two meanings. Frst they mean 
the quality of excellence and defect. Secondly, the quality of aptitude ^and 
fitness to promote the ends of tlve world, and aptitude and fitness for the 
reverse. In these two senses, husnt and qubah are never applied to human 
acts by the Shora. The first sense of the words is illustrated thus, knowledge 
is lnisun : ignorance is kubah. In the second sense, the whole of the 
civilised Western communities use the word hum and qubah to form the 
basis of their jurisprudence and legislation. But as I have submitted, that 
meaning of the words forms no part of our Jurisprudence, but is care- 
fully and expressly distinguished and proscribed from the Mahomedan 
Jurisprudence. In our Jurisprudence the foundation For all commands is 
hum or qubah in the third sense of the terms, and that is this, viz, the sense 
of praise by God and of future reward by him. It is in this sense, and in 
this sense alone, that Mahomedan Law uses the terms Jiusn and qubah , and 
we must also mark the deflection of the linos of discussion. There are three 
sects whose views arc discussed in our bpok ; the views of the Tlanifites, the 
Motazalites, and the Shafacitcs. In the third sense of the term, the question 
with which the Mahomedan Doctors of Law were concerned is this. They 
were all agreed that the imperative form carries with it the notion that the 
acts to which it relates involves the meaning of goodness and badness in the 
sense of future reward and punishment : but the difference is this : does 
God by his command create Iloosn and Koobah in those acts for the first time 
by means of his command ; or does he merely affirm 1 the pre-existing goodness 
or badness : the Hanifites say that Hoosn or Koobah is Zatee or appertaining 
to the essence of a tiling and God issues a command, positive or negative in 
accordance with the already existing quality of Hoosn and Koobah in the act ; 
because human acts like herbs possess inherent virtues : Sikmoonya is purgative 
in its very nature : if God were to introduce for the first time the quality of 
Hoosn and Koobah by his commands, then that would be the act of a tyrant, 
for people were accustomed tdfeinn and if there was no inherent vice in it why 
prohibit the same. Another sect, viz., the Shafaeites otherwise called 
the Asthairahs says, God is all powerful and whatever he commands to be 
clone has the quality of Hoosn introduced into it for the first time by virtue 
of his command ; not that because a thing was already good therefore 
God has commanded it.^ The Moosullumoos Suboot says, improving on the 
first view that “ the Motozalites and the Imameas and the Kurrameas and 
the Brahmins go so far as to say that whatever has Hoosn or Koobah in it, 
that is obligatory,” whether there is a command or not ; but we the Matood- 
raalees and the Hanifites maintain that except in regard to very clear and 
crude principles such as the existence of God, God must send Dawut or a 
mission to inform us of what is Hoosn and JKoobah and it is then alone 
thafr~ we* can - trace the Hoosn and Koobah of acts : t-hus different functions 
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arc assigned to Aki or intelligence or reason, by the different creeds. It is not 
necessary to pursue the matter further : I have proved that the whole of the 
Makomedati Law proceeds on the basis that the imperative form , whether 
positive or nagatire , presupposes tout the act to which that form relates has th e 
quality of future reward or future punishment ; and / have also shown 
that Wakf being a Hookm-t - Wazai, it is connected with , if not constituted by 
the imperative form and therefore partakes of and involves the character of 
Ifoosn . That Hokm-i-W azai is connected with, if not actually included in the 
imperative form is shewn by extracts from Arabic authorities in the same 
Appendix B which is referred to in paragraph 2-1 above. 

24. I think I will be able to demonstrate, by way of mathematical 
proof, the correctness of the proposition I have submit ted ; viz. that in 
regard to the institution of Wakf when the Illut or, in other words, the for- 
mula rt I have made Wakf,” is used by one who is Altai and proceeds from 
him to that which is Mahal according to Mahomedan Law, and there is no 
interruption in the cause or the Illut in its journey towards the Mahal, then 
the command of God follows to the effect that the Wakf is binding. If the 
conditions regarding the fitness of the Altai and of the Mahal, and the pass- 
ing on of the Illut from the Altai to the Mahal, are fulfilled, then the 
effect follows with unerring precision. This peculiarity of the Mahomedan 
Law might be likened to a mine laid with a fuse attached to it ; as soon as 
one who is Altai applies fire to the fuse, and the fire so ignited in the fuse 
travels on without interruption to the Mahal or mine, the explosion is bound 
to follow, whether the person setting fire to the fuse lias an intention to 
explode the mine or not. Intention on his part is not necessary ; only 
volition is necessary. It has now and then been said, that Mahomedan Law 
encourages swindling and fraud. 1 will be able to show that it has no such 
effect : on the other hand, swindling and fraud are to an inveterate degree the 
concomitants of institutions other than the Mahomedan Law which has a 
heavenly simplicity about it. 

25. These two matters, viz. that the whole of the process upon which 
the practical working of the Mahomedan Law depends, is, based upon the 
impact of the Illut on the Mabal and that Mahomedan Law does not en- 
courage swindling or fraud, are made out in the following way ; and therefore 
the following illustration also serves the purpose of establishing the validity 
of a Mahomedan Wakf. 

A. Take the case of Hazal or joke and jest. If what I have stated ns 
the result of the comparison of the explosion of the mine be correct and If 
I am right in saying that intention has no effect whatsoever in Mahomedan 
dispositions, which depend only upon the existence of an Ahal, a Mahal and 
the impact of the Illut on the Mahal, then I must consistently with my 
.argument make out a case in Mahomedan dispositions analogous to the case 
of one who fires the fuse without intending to explode the mine, but the 
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effect of his action is that the mine does get exploded, I have got Buch cases 
to prove my poii>fc up to the very hilt. Suppose an A ha l (a male Maliomedan) 
addresses, a Mahal (a female Mahomedan), using the words “I marry thee,” 
and all conditions of marriage are fulfilled, but suppose either party has no 
intention .of actual marriage, or has a positive intention against marriage, 
what should be the result ? According to those who give effect to intention, 
there is no marriage, but according to my contention, there is marriage 
under the Maliomedan Law for the reasons already stated. It may be that 
in this case the party contending for the effect of intention as essential to 
a transaction may not go so far as to say that in the case supposed 
marriage is not established, though that party can assign no reason for their 
conclusion. But it they were to search in their hearts for the principle of 
the rule where intention is to have effect and where not, then they ’will not 
he able to hit upon a rule fairer and more consistent with commonsense 
than the rule propounded by the Mahomedan Law, viz, to allow external 
circumstances and signs to have effect according to the lllut. So also in a 
case of divorce in which the formula is pronounced without intention, or with 
the contrary intention the divorce takes place most effectually without the 
intention or with the contrary intention. What is the rule in these cases ? 

B, The rule referred to above, is discussed in works on Mahomedan Juris- 
prudence in connection with Hazal, of which I will be able to give here only a 
brief summary : such books for instance, are volume i Kashli-Bazdavi, p. 857 ; 
Mi ratal Oosool p. 851 * Hussami p. 158 : from these works it would 
appear that, Hazal or joke is only partially recognised by the Mahomedan 
Liaw, that is to say, it is recognised only so as to be consistent with 
and regulated by the dictates and rules in connection with the lllut and 
the effect which the Hint produces in dispositions ; and never inconsistent 
with such dictates and rules. The word “ Taljia ” is also used in connection 
with Hazal, ns implying much the same thing, though connoting a higher 
and a more general idea. The nature of Hazal is this. Two persons in plain 
and clear words and in unequivocal language express themselves as follows, 
before and not in the course of a transaction; “ we shall seemingly and 
only apparently say for instance, we sell this property one to the other, but in 
reality it shall be no sale, as between us or the husband merely for the sake 
of appearance and only seemingly says “ I will divorce you, but the divorce 
shall have no effect and we shall remain husband and wife as before.” This 
illusory agreement is called “ Tawazo.” If analysed, it means this, we shall, 
by our volition or Iradat use the formula which is assigned for the purpose or 
making the lllut to create a certain effect ; but we do not consent (or lluza) 
to the effect (or Hookrn) of the formula. In other words, both the consent 
arid volition or Raza and Iradat attach to the lllut, but not to the effect as 
to which consent or Raza is wanting. This agreement is valid only to 
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an extent consistent with other portions of the Mahometan Law, dealing 
with the effect of the Illut and its impact on the Mahal. If the particular 
case in reference to which the parties have agreed is a case in which the 
Illut cannot be prevented from passing on to the Mahal, then the agreement 
is of no force whatsoever, and in spite of the Ilazal, the Hint takes 
effect and the command comes into operation in due course. Such for 
instance as marriage and divorce, where there is nothing to prevent the 
Tnsha (or formula) of the Tilut from passing on to the Mahal ; and there- 
fore the Hint takes effect and the marriage and divorce are operative, 
and the words of the agreement, saying that the Illut would not be pro- 
ductive of the effect, are a nullity. .Tint when it is allowable by the 
law quite independently of the secret agreement, for an Ahal so to use 
the Illut as to prevent its immediate transference and approach to the 
Mahal, there the agreement above referred to is allowed to prevent the 
Illut from having immediate effect only to the extent to which the Illut 
could he prevented by other recognised rules from reaching the Mahal. 
And this recognised rule has reference to the effect of condition or Taleek ; 
sn that if the agreement is consistent with the rules relating to condition, 
then it is valid only so far and not further. The natural effect of a 
condition is thus illustrated: for instance, a man says to his wife, 14 you 
are divorced/ 5 The divorce takes effect immediately. But if lie says 
u if you enter the house then you are divorced,” there the divorce does 
not take immediate effect hut is postponed to the time when the entry 
in the house takes place Thus the condition postpones the time of the 
operation of the Illut. A man says u I sell this property to you,” the 
other man says 44 1 purchase,” the sale is immediately contracted. There 
is a very learned and keen discussion in works on Jurisprudence on the 
wav in which a condition juridically operates, whether the condition 
operates on the effect and prevents the effect from taking place, or whether 
it operates on the Illut and prevents the Illut from acquiring the im- 
portance of an Illut, so that the words of the fnsha pronounced are deemed, 
to all intents and purposes, as not pronounced during the pendency of 
the condition ; and the Illut during that pendency remains in a state 
of torpor or, more correctly speaking, in the state of natural negation 
(adam-i-aslec) ; because the natural state of all things is absence of exis- 
tence, inasmuch as before creation there was negation or adam. Without 
going into this learned disquisition I say that the result is that in so far as 
sales are concerned the only condition to which it is susceptible is that 
«»f kheyar-i-shari, that is to say, condition of option which lasts for three 
days, after which time it becomes absolute and then its operation com- 
mences from the beginning of the contract ; and this latter point dis- 
tinguishes Illut from Sulmb. Kheyar-i-shart or condition of option being 
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allowed and recognised by Mahomedan Law, the agreement in Hazal is 
only held valid to the extent to which kheyar-i-shart is valid in a case of 
sale and is allowed to have effect only in such kinds of human dispositions 
as are susceptible to NuJcs or defeat or recission in the way shewn above, 
and those dispositions are sale and Ijara. What is the precise extent 
of the operation of the secret agreement, it is not necessary to discuss here. 
The Mahomedan jurists have divided human dispositions in relation to Hazal 
into three classes. First, Insha-i-Tasarruf or formula of disposition. 
Secondly, information or Eklibar in regard to a Tasarauff or disposition. 
Thirdly, those acts which refer to belief, or Aitkad. The jurists have 
discussed each of those classes in great detail ; and have subdivided the 
heads into two further subdivisions and have then sub-divided each of such 
subdivisions into four further minor subdivisions, but the real rule is 
that Hazal is not recognised in any case beyond that in which the opera- 
tion of the Illut could be postponed and only to the extent to which 
such operation could be postponed. The ground of their conclusion is. 
as I have stated above, that the Hazil or party who enters into the parti- 
cular agreement has his Iradat or Volition connected with both tin* 
liiut and the Iiukm ; but his Baza or Consent is not with the Hukin 
or effect with which only his Iradat or Volition is concerned; hut both his 
Iradat or Volition and Raza or consent appertain to the Illut. that is to say, 
he sets the Illut in motion hut pretends to postpone the effect, and this is 
not in the -province of man to do. 1 may observe here that good and 
bad human acts are both done with the Iradat or Volition of God, that 
Volition being exercised on the Qasd or mental effort of man that an 
event should get accomplished ; but although God’s Volition is to he found 
in regard to evil acts, his consent or Raza to such acts is not found, and 
therefore he is not open to the charge that when he himself is the creator of 
what is good and what is evil, then why should man be responsible. The 
conclusion therefore is that Hazal, on the whole, illustrates the principle 
that the operation of the Illut cannot be prevented by any human 
means, and the partial exception in some cases of sale only serves to 
prove the rule. 

C. Out of the disabilities mentioned in para. 17 there are a few more 
which illustrate and bear out the conclusion just now set out, and those few 
are Nourn or sleep (5), Sukr or inebriation (VS), Kliata or slip of 
the tongue (10), Ikrali or compulsion (17). As regards sleep, the 
question is discussed at p. 830 of the Miratul Osool, and the conclusion is 
that sleep deprives one of the capacity for Volition (Iradat), and therefore 
the words used by one in sleep regarding sale or purchase or divorce 
or manumission and so forth have no effect on account of absence of 
(liad.it and Ikhtiar or) Volition and absence of faculty of exercise of 
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option or selection between any two tilings ; that is so far so good, 
viz., that one who is asleep and lias no ability to exercise his powers of 
mincl consisting of determination and Volition, is not ’able to set the 
train in motion : and therefore the Hint remains in the state of negation ami 
is not set into action by the words so uttered by him. 

I). The next item is sookr or inebriation (13). That subject is dealt 
with in the Miratul Osool at p. 31*9, and the author tirst states the two cau- 
ses of inebriation, viz,, first, a cause in which the man himself is not at 
fault, as in the case of inebriation caused by the effect of medical drugs in 
the course of medication, and in this ease the man’s words regarding di- 
vorce and manumission and sale and purchase are to have no effect. But if. 
and this is the second class, the inebriation is caused by an intoxicating 
liquor (or Sliarb-Moharrum) then in that ease his alileut or capacity is not 
affected, and he is susceptible of obligations and commands and he has capa- 
city to make all dispositions whether they relate to words or to acts, such 
as divorce, manumission, sale., purchase, and others. The reason for the dis- 
positions beiug effectual in such a fc^atc is, that the man has the capacity to 
set the train in motion, lie is Altai for all purposes, and his Alileut does 
not become lost to him by reason of the inebriation. This is a case in point 
for more reasons than one. If a Mahomedan ease involving this question 
came before a Judge who is not acquainted with the principles of the Mahom- 
edau Law, how would he decide it ? Again, compare the reasons which in 
the Mahomedan system of jurisprudence govern the rule which bear upon 
the dealings of one who ia drunk as aforesaid, with the rules in a similar 
case according to other systems. 

M, The next head is Khata (ll5);this subject is dealt with in the 
Miratul Osool at p. 35S, and in Kashti-bazdaxvi, Vol. 4, page 380 and 382. 
An instance of this is as follows: — A man intending to say to his wife 
“thou art seated,” actually says by a slip of the tongue, “thou art di- 
vorced. ” The divorce takes effect according to us for reasons which 1 have 
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already submitted, viz., that one who is an ahal and has capacity, uses a 
form ilia which involves the Illut by which an effect is produced. The 
iShataiteis have differed from us in this respect, and now mark the point of 
difference and the line of dellectiou. Both parties admit that if the train 
is set in motion by an Ahal, the effect will follow .* We say that the man 
who set the train in motion is an Ahal although he used the formula by way 
ol a slip of the tongue, and that the expression teas actually used by way 
of Iradut or volition and determination , though, not with intention. 
therefore on the determination of his will by himself, God created the 
result. Shafai, on the other hand, says that the person who made the slip 
18 m the same position as one who talks in sleep, and that as in the ease n 
the sleeper, so here there was no determination or tjasd and volition or 
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Ikhtyar to use the words. We, on the other hand, say that Qasad or deter- 
mination and intelligence arc mental or internal (i.e, 9 batni) matters, and 
that the external substitute of these internal matters is the fact of the man 
being (Akii and Balig-or) intelligent and of age (see Kushf-i-Bazduwee, 
Vol. 4, p. 262, etc.), and these two circumstances show the Ahleut. The ques- 
tion is discussed at great length with great smartness and acumen so that no 
loophole is left for any possible hypothesis or alternative. But it is not neces- 
sary for me to go into the same with any degree of fulness. The effect of 
sale under such eircumstanes is discussed, and how we succeed in establishing 
(ltaza or) consent on behalf of the person who so unfortunately makes a 
slip, is discussed. My object is achieved, viz., to illustrate the principle 
which runs like a continuous thread from one end of the Mahomedan law 
to the other, viz ., that Illut worked out at the instance of an Altai has its 
effect quite regardless of the particular intention which might he in the 
mind of the individual. 

~F. The next head is Ikrah or compulsion. This question is discussed 
at p. 359 of the Miratul Osool, and tftejmtlior first divides compulsion into 
two classes and deals with the question of Tradat or Volition in connection 
with those two classes, and he holds that compulsion does not deprive the 
person subjected to compulsion of his capacity as an Altai or as one Suijuris , 
and does not deprive him of his volition, although the volition is exercised 
under certain circumstances in which he has the option of two alternatives. 
The words which he uses under compulsion are actually his own words, and 
in using them he only adopts one of two alternative courses open to him, 
and he accepts the course least injurious to him. and therefore ten acts 
specified in books, which include divorce, manumission and Nikah, are effec- 
tive when done under compulsion. The salo by one under compulsion (sub- 
ject to difference of opinion) is also good, only that it is Fasid ; it is note- 
worthy that it is clearly laid down that Ikar or admissions made under com- 
pulsion are not valid ; and the difference in the case of disposition and in 
the case of Tkrar is a poin t in my favour and establishes the proposition 
that if the train is set in motion by a man under compulsion , it will 
move whether he was a consenting party or not ; but other matters which do 
not depend upon the same cause as disposition, stand on a different footing, 
such as Ikhbarat (or information including admissions ). 

25 A. In 1 Cal* L. J., p. 128ft, iu para. 22, sub-para, a (2) — I quoted 
from Mira, p. 287, and its commentary 2 Az. 401 (see also 4 kushf — v — 
feazdavec, p. 194) a rule regarding Illut, viz., t-liat one class of Illut was an 
Illut in name (Ismun) and meaning (man a) ; hut not in effect (Rookom), 
and I cited the instance of Murzool Mout to illustrate the rule. Now I 
cite another instance of the same rule from the same authorities, viz., the 
instance “ of a dependent sale ” (or Bye-i-Mookoof); this is a sale by a 
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F&zoolec or Volunteer ; to this sale, tlie name of Illut, that is, the appella- 
tion and designation or denomination as Illut, is opposite and correct 
although it is a transaction of sale by the Fu zoolee or a Volunteer in 
respect of property which belongs to another person (see Mira, p. 287, 
and 2 Az., p. 4011) because such a sale is (Wazaia or) designed for its 
effect (or Hookorn) which is ownership ; such a sale is also an Illut in 
meaning (or rnana), that is (taseer or) effect, because it produces the effect 
of ownership, and that effect is produced at present ; as the purchaser from 
the Fuzoolee becomes owner of the property, only that the right of owner- 
ship remains dependent on the permission of the real owner ; so that if the 
purchaser sets free the slave (the subject of sale being a slave for instance), 
the freedom takes effect conditionally (on the transaction being ratified 
by the real owner), whereas if the sale had failed to establish ownership in 
the purchaser, his act of manumission would have been batil (or void) just 
as if he had granted freedom to the slave before the contract of sale. But 
this class of Illut is wanting in one particular, viz., the same is not Illut in 
its effect (Hookorn) because the Hookorn or effect is postponed to the per- 
mission of the owner, but on tl^ permission being accorded, the effect 
comes into operation (not from the time of the permission) but (Moo stun u- 
dun or) referring back to the time of the sale and from the time of the sale ; 
so that the purchaser takes the profits also; and the right of the real owner 
is not to be disregarded because such right is a (Manai) matter preventive 
of the immediate operation of the sale and could not be disregarded to 
his detriment without his permission. This rule is a very strong illustra- 
tion of the principle \v4ueh underlies Mahomcdau Jurisprudence and runs 
thougliout, viz., that when there is a lit Alial and a fit Mahal and an Illut 
moving from the former to the latter, then the effect gets created by ail 
act of God. Thus when the formula of Wakf embodying its Illut, moves 
from a lit Ahal to a lit Mahal, the Wakf gets created by a mandate from 
God likewise. (See also Baillie’s Sub-Law, p. 21.8, Chapter XII.) 

20. Proposition (No. Ill) as pointed out in para. 15 (sec p. J29;it) is 
in regard to the Mahal or subject-matter towards which the Illut proceeds 
from the Altai by the use of the formulas ; every human disposition has a 
Mahal, e.g., sale, Nikah, divorce, gift ; Wakf also has a Mahal, and this must 
consist of the thing or Ayn from which the profits are to be applied. In 
sale the mahal must be pure, i.e ., other than pork, wine, <fcc. In Wakf, the 
Mahal must be subject to the above condition so that profits from it are 
capable of being applied towards objects calculated to bring sawab accord- 
ing to Mahomedan ideas. (See para. 17 &c. of the argument before the 
Full Bench to be found iu the appendage., to this review.) The Mahal must 
be what is capable of satisfying the idea of Takurroob and Koorbut (see para* 
53, 54, 55, and 59 of the same). In para. 53 of Do. will be found what 
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is the Sabub in a Mahomedan Wakf and what is the object, and a very 
high authority is cited for the propositions advanced. The Subab as regards 
this world is the benefit of the living (not only the poor), and as regards 
the world to come, the obtaining of Takarroob to and Suwab from God. 
That subub assumes the form of the Hint when the formula is pro- 
nounced by an Ahal towards a Mahal. Here all the elements of a legal 
Mahomedan disposition are found, vis., the Subub, the Illut, the Ahal. 
the Mahal and the flow of the Illut towards the Mahal. 

If the requirements of law are satisfied in regard to Mahal, then the 
Wakf is absolutely valid and binding by reason of an express decree issuing 
from God. 

(a ) I have already shown upon what principles Ahleut depends : 1 
will now show upon what principles the Maliliut depends. 

( b ) The Mahal of an act is the object towards which the action is 
directed (sec p. 192, Miratul Osool ; sec also p. 129 Do.). In the act of 
husband divorcing his wife, the wife is the Mahal : in the case of a sale, the 
subject-matter sold is the Mahal and not the consideration. If the Mahal 
is a thing, so that a human act in reference to it obtains the quality of 
goodness or ifoosn in its essence, then no doubt the Mahal is fit. It is not 
necessary to discuss minutely the nature and division of Hoosn or goodness : 
but I may state shortly that Hoosn consists primarily of two classes, viz., 
Hoosn in itself or essential goodness, and Hoosn on account of connection 
with something which has Hoosn ; that is derivative Hoosn : the former is 
called Hoosn- la- Ainihee and the latter is called Hoosn-i-laghair-hee. There 
can be no doubt that the Mahal or object of Wakf, viz., the Ayn of a thing 
which is pure and capable of forming the subject-matter of legal disposition 
is a Mahal having Hoosn or goodness in it, meaning always by Hoosn what 
produces good in the world to come and not what subserves and promotes 
the interests of this world including the interests of the commercial 
community. Wo are concerned with this world only in so far as it is a 
means to an end. The right conclusion therefore is that the institution of 
Wakf is an institution perfectly valid and by no means open to any of the 
slightest objection, and it would be an insult to Mahomedan feelings and 
instincts, and an outrage to its jurisprudence to suppose that a Wakf under 
the Mahomedan Law can, by any possibility, be void according to that Law. 

(c) It is necessary to show what void or Batil means under the 
Mahomedan Law, in order to establish that a Mahomedan Wakf is not so. 
Koobah or badness has its divisions as Hoosn or goodness has. A thing 
might have Koobah or badness in its essence (Koobah-la-Ainliee) or it may 
have badness on account of something else (Koobah-lai-ghairliee), and that 
something else is either its quality (Wusf) which cannot be separated from 
it, or its adjunct (Moojowur) which can he separated. This matter is to a 
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certain extent, discussed in Mahomed Yusoof's Tag. Lee. Vol. 3, Appendix 
p. IX, XLIII, XL1Y. As I have stated elsewhere, three or four things are 
necessary to constitute a legal disposition ; one of them is the Ahal 
himself, and the other is the Mahal itself ; if there is disability in 
the Ahal or Mahal, the transaction is Batil or void : an example of 
the former is insanity of the contractor ; also when one says his 
prayers without purification, he is not Ahal for the purpose and his 
prayers are batil or void : an example of the latter is where the subject- 
matter of sale is not property, e.g, 9 where it consists of Mozainem and 
Molakeeh, things still in the back or loins of a male camel or within the 
producing capacity of a female one ; and Khurnur and Khunzeer, wine 
and pork ; these things are not Mai and therefore could not constitute the 
Mahal of a sale or a Wakf. But instead of there being a defect in the 
Mahal, the defect might he in something else not being the Mahal itself 
but being something connected with the transaction and not being essen- 
tial to the transaction, such as consideration for a transaction, the con- 
sideration being only a condition and not Mahal. This is a most import- 
ant illustration in connection with ’She caution which Western minds should 
exercise in dealing with Mahomcdau questions ; although the existence of 
consideration is necessary for a sale which is exchange of property for 
property, still the passing of the consideration is not necessary to the validity 
of the sale. Absence of consideration is a minor defect ; it is not the 
kooku or Pillar of a contract but the Wuseela or means towards it (see 
Mira, p. 76). Such a formal defect, i.e. 9 one which does not relate to the 
Arkan or Pillars, Sliu ray it or conditions but relates to a quality or Wusf 
is called Pasad and the contract is called Fasid, c.y., sale for the considera- 
tion of Klmraur and Khunzeer. It will be noted that the same Khumar 
and Khunzeer render the contract Batil if they are themselves the subject- 
matter of Mahal of sale ; but when they form the consideration, then the 
coutract is only Fasid (see 2 A/.. 444). There are further developments in 
connection wjth Batil, Fasid, and Suheeh which it is not necessary to enter 
into here ; as to do so would lead to more lengthy discussions regarding 
what is Slierayee and Hissee ; this can only be properly done in a different 
form of work. But the difference between Batil and Fasid is so important 
in practical life and so relevant to the Wakf question under consideration 
that I have touched ori it very shortly in the form of an appendix entitled, 
Extra Appendix, marked No. 6B. Haillie and Ameer Ali have both 
made mistakes regarding the conception of the idea, Mr. Baillie was the 
originator of the mistake and Mr. Ameer Ali was the copyist of the 
mistake without acknowledging the originality of the mistake. In Baillie’ s 
Digest, p. 152-53, Baillie refers to 2 Tnaya, p. 496, and misconstruing and 
misunderstanding the effect thereof, expounds the law in a certain way vis » 
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to lay down, that unlawfulness of intercourse depends on the permanent 
and temporary nature of the prohibition ; this is wholly unfounded as held 
in the two sisters’ case reported in I.L.R. 23 Cal. 156. Baillie, however, 
does not purport to translate Inaya 469 although he refers to 2 Inaya 496 
for his proposition ; but Mr, Ameer Ali thought Baillie had translated a 
passage, so that at p. 317 of 2 Ameer Ali’s Mahomed an Law, 2nd Edition, 
lie produces a translation purporting to be made by himself within inverted 
commas, but the passage turns out to be an exact copy from Baillie’s with 
Baillie’s mistake and misinferences (of which neither exists in the 
original), the inverted commas which do not exist in Baillie, and have been 
used by Ameer Ali to convey the idea of a fresh translation from the 
original. The correct translation of the whole of the page of 2 Inaya, p. 496, 
is given in l.L.li. 23 Cal. 156, and on a comparison in the course of argu- 
ment in that case it was discovered that the following passage which is to be 
found at p. 317 of 2 Ameer Ali’s Mahomed an Law, is not in the original 
Inaya at all but only in Baillie’s book, viz., the passage beginning witli the 
words “with regard to women who cannot be lawfully joined together 7 ’ and 
ending with the words “and therefore’ the connection is not zina ” (see 
Mahomed Yusoof’s Tagore Lectures Vol. 3, Appendix p. XXXI). 1 would 
have cortaiuly abstained from referring to this matter after the authoritative 
decision of the point in I.L.K. 23 Cal. Series 156: but Mr. Amir Ali 
has obstinately repeated himself later on in 1897 when in his Student’s 
Handbook (see. p. 50) he challenges the correctness of the High Court 
decision and thus indirectly challenges me as the author of the mistake. 
The point is relevant to this discussion and is important as relating to the 
Illness of the malial. 1 accept the challenge and meet Mr. Ameer Ali 
by pointing out his error which he has merely repeated instead of doing 
what was necessary, viz., explaining and justifying his view, and meeting 
my arguments in that case and justifying his illusory translation ; he 
refers to the Futawai Alumgcry to shew that an invalid marriage 
establishes nusub ; but the question is what is au invalid marriage ? Could 
the second marriage with a second sister, who is not a fit Mahal at the time, 
be said to be a fasid marriage, or is it not a batil or void marriage ? If the 
malial is not fit at the time of the marriage, the electric current in the 
shape of the 111 u-t finds a non-conductor and would cease to act, and its 
action could not be revived or resuscitated by subsequent consummation. 
In works of jurisprudence, the failure of the action of the Illut is compared 
to the arrow shot from a bow : if the string breaks, the arrow falls and is 
not shot at all ; if the arrow is shot but is intercepted in its course, it fails to 
reach its object. See 2 Azmery, p. 157, comineuting on Mira, p. 192, where 
the second of the above illustration is given to shew how Illut is prevented 
from reaching its object by means of a condition attached to the Illut. 
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27# Item No (IV) in para. 15 has just been touched upon by the last 
few words of the preceding para. VIn regard to Wakfs the application 
of this principle is thus laid down in Baillie’s Digest, 1st Edition, p. 556. 
“ It is a condition that the appropriation be at once complete and not 
suspended on any thing.” The meaning is that the Illut must operate 
at once because it is the index of God’s will and such will must operate 
at once. There is a difference between a condition and a contingency as 
shewn in a passage at that page of Baillie. But it is unnecessary to pursue 
the matter further as my object is to shew that if a Wakf is validly created 
according to the rules of the Shera, then it does not become void according 
to the Shera by the fact that a smaller portion is devoted to the poor 
and a larger portion to the relations and connections. 

28. Therefore a Wakf validly made under the Mahomedan Law 
'Cannot be void or Batil, and the P.C. has in effect though indirectly and 
extrajudicially repealed the Mahomedan Law not only in regard to Wakf 
but also as regards the import and meaning of Batil and Suheeh. 

29. The Wakf objected to by the P.C. not being void according 
to Mahomedan Law it follows tha'S when the party impugning the Wakf 
is not a creditor but au heir who derives liis right from the Wakif or eu- 
dower himself, the latter is estopped from disputing the Wakf in which 
consideration has already passed. The case in I.L.U. 30 Cal. 330 has, 
1 submit, been wrongly decided, although the view taken by the High 
Court is in agreement with a ease of the P.C. reported in L.K. 2S I. A. 
p. 15, and in 5 Cal. Weekly Notes, p. 177. 

30. As regards thd charge that Mahomedan Law has a tendency to 
open out a door for fraud and swindling, 1 submit, it has no such tendency. 
It purports to act on the apparent state of things quite regardless of inten- 
tions ; the discussion of intention goes a great way towards widening the 
area of fraud and the introduction of uncertainty and conflict of decisions. 


. POWTIIOO, 

Dated the 22nd October , 1906. 
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Appendix A to this Review referred to in para. 20 
of the Review. 

1. Peculiarities of mahomedan jurisprudence ; rules are divine 

AND THE OBJECT IS FUTURE REWARD. POINTS A AND B. 

The following constitute some of the points which distinguish the 
system of Mahomedan Jurisprudence from the system of Western Juris- 
prudence. In the latter the guiding rule and principle is to find out by 
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human rules and human ways what is best calculated to further the worldly 
prosperity of the community from a fhaterial and sometimes a moral or 
ethical point of view. In the former system the most striking features 
are presented by, amongst others, the following points : 

A — All commands including all rules laid down for human action are 
of divine origin. 

B — The object of commands and rules is not to bring on worldly 
prosperity but future reward. 

2. Peculiar ities or A and B have for their basis rules of 
logic, <fcc. Points O, Cl, !>, E, F, G, H, and I. 

The characteristics indicated by items A anrl B, in para. (1) have, for 
their basis, certain axiomatic and in other cases most acute and sometimes 
most perplexing and intricate rules of logic, metaphysics and divinity in- 
cluding philosophy : and those rules have been well established and truly 
proved in their proper place. Such rules converge, amongst others, on the 
following points : — 

O — Doctrine of pre-destination and pre-ordination. 

Cl — Commands emanate only from God and not from man. To 
command is the essence of God and therefore man’s reason is 
incompetent to lay down a command. 

D — God alone has power to create a thing, and man has no power to 
do so. There is some scholastic difference on this point which it 
is not necessary to notice here. 

K — To create is to bring into existence that which has no existence, 
r.y., to raise one’s linger. 

F — To will an act does not amount to creating a thing; and therefore 
an exception is made in favour of man’s powers of creation in 
reference to a thing which has no external existence but which 
exists only in the mind, such as ability or mind power to exert 
one’s will ; because this does not amount to creation properly so 
called, and it is therefore within the power of man to conceive an 
idea. Also the idea of relative position, as for instance above 
and below, which is technically called Hal. There is some difference 
on this point also, which it is not necessary to enter into here. 

U — Man is responsible for his acts in future, although his acts are not 
created by him but are created by God, inasmuch as man has 
power to create determination by his will and exert it, and on the 
determination coming into existence God creates human acts. 
This, as stated above, docs not militate against the exclusive 
power of God to create a thing. On the will of man being found 
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his determination follows, and on the creation of determination by 
man, it is the practice of God to create the act so willed and 
determined by man. It is in this sense that a man’s acts belong to 
him and he is responsible for his actions. 

//—That in the same way as chemical ingredients possess qualities 
which affect the human physical system, so do human acts possess 
in themselves and have inherent to them, properties which affect 
the human moral system, with a tendency to future reward or 
future punishment. 

/—Except as regards very rough and elementary moral truths which 
are capable of being perceived and apprehended without instruc- 
tion, ?.<?., the existence of God, man is dependent on God for rules 
shewing what acts lead to future reward and what to future 
punishment ; and generally speaking, except when God lias laid 
down and provided for in such rules, man is not bound to observe 
a paticular course of action. On this principle the Haniiite 
Jurists say. different views are entertained by the Mootazilities, 
the Karrames, the Shias^nd the Brahmins as contradistinguished 
from the views entertained by the Hanitities and Shafeites. 

The aforesaid rules bear on both the points A and B. 

H. A, IN PARA. (1), REQUIRES PECULIAR RULES WHICH MUST JtK 
FOUND OUT BY MAN IN ORDER THAT HE MAY 
KNOW THE WILL OF GOD. 

0 

The characteristic and peculiarity indicated by A in para. (1) must, from 
their very nature, require peculiar rules of interpretation and construction 
of language, and also including rules shewing the meaning of signs, 
manifestations and so forth, in order that divine wish should become 
known to man. 

1. Human ways and means for knowing divine intention. 

Practical rules depend on the theoretical 
PARTS OP JURISPRUDENCE. 

How are divine pleasure and will and divine intention to be known to 
man, so that man might be practically guided by such will, pleasure and 
intention in reference to his acts ? In other words, how is man to make 
himself acquainted with divine intention, so as to make the same the basis 
and guide for his action in practical life ? This is the great point which calls 
for the fullest attention in treating of the rules of Jurisprudence ; because 
this is really the practical part of Jurisprudence. In order to find out a 
solution to this question it is necessary that the theoretical part on which 
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it depends, should be realised and grasped, because the practical rules 
borrow their hue and colour from the theoretical view, so that the theoretical 
rules afford the key to understand the practical rules. 

5. The peculiarities or mahomedan law depend on the divine 

NATURE OP THE RULES, PLUS THE EFFECTS OF THE PECULIAR 
STRUCTURE OF THE ARABIC LANGUAGE. 

In dealing with Mahomcdan Law, two things must be borne in mind, 
first, that the law is divine in its origin ; and secondly, that the two primary 
sources of that law, namely the Koran and the Hadees, are in the Arabic 
language, and are therefore, in regard to the mode of expression of ideas, 
governed by the peculiarities of that language. 

6. The second peculiarity of mahomedan law arises from 
the PECULIARITIES OF THE ARABIC TONGUE. 

Lufc in addition to the peculiarities arising from the divine nature 
of the origin of the laws, there are also peculiarities arising from the 
Arabic language, which must be kept in view in understanding and in- 
terpreting the Mahomedan Law. The result is that the divine nature 
of the law and the peculiarities of the Arabic tongue, have both their 
influence on the Mahomedan Law, and both of them have invested this law 
with a peculiar character, with which the outside world is not generally 
very familiar. And this circumstance also raises a special difficulty 
in acquiring a mastery over the Law, These two circumstances have 
invested that law with a mysterious form, so that' in trying to understand 
it: both these matters should be kept firmly in view. 

7. The peculiarity of the tongue consists of the ambiguity in 

THE MODE OF EXPRESSING THE PRESENT AND THE PAST TENSE 
AND THE PECULIAR MEANING ANJ) EFFECT OF THE FORM 
CALLED THE IMPERATIVE MOOD. 

It is sufficient here to refer only to two peculiarities of the Arabic 
tongue for the sake of explanation and example. There is only one 
form for the present and the future tense; to avoid ambiguity it is therefore 
necessary to use the past tense in reference to contracts and transactions. 
13 ut the other peculiarity, which has so considerably affected the mode 
in which the Mahomedan Law is expressed, relates to the effect of the 
imperative form. 

8. Effect of the imperative mood. 

Arabic idiom and etymology and the juridical view of the impera- 
tive mood, do not, subject to some difference of opinion, admit of general 
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rules and commands being laid down and expressed in the Arabic lan* 
gunge in th^ imperative form, with the same facility, force and effect of 
universality as in other languages. According to the Arabic tongue the 
imperative form “ Do this ” spends itself by one single act, and is not 
capable of being understood so as to involve a repetition. “If you do 
this ” or “ whenever you do this ” or the like formulae are incapable of 
involving and expressing the idea of repetition. The only case in which 
repetition could be expressed in language is when tine command or rule 
is made dependent on Hint or creative cause ; e.g. y 44 If they commit zina 
then give them straps ” ; in this case zina is the cause ; and therefore the 
repetition of zina involves the repetition of the command. When therefore 
the command is made dependent upon the cause, then, without any difference 
of opinion, the expression involves repetition ; and it promulgates a rule to 
meet the case of a violation of that rule in every instance ; this is so because 
by Ijtna or concurrence of authority, it is laid down that the Illut or cause 
must have the effect to follow it immediately, so that it is not the 
imperative form which is susceptibly of involving the idea of repetition ; but 
the fact of the repetition of the Illut or cause, etc., leads to the repetition 
of the effect. 

i). In the use of the imperative form, if that form is made 

DEPENDENT ON ILLUT OR COMPULSORY CAUSE, THEN AND THEN 
ONLY WOULD THE SPEECH INVOLVE REPETITION, NOT OTHER- 
WISE. Important rule deduced, viz., that an 
OBLIGATION GETS REPEATED OWING TO THE 
REPETITION OF TIIE ILLUT OR COM- 
PULSORY CAUSE. CASE OF HU.T. 

The result therefore is that mere expression implying dependence on 
a quality or circumstance, which is a cause, does not express or involve 
the idea of repetition. 44 When I shall enter the city then I shall set free 
one of my slaves,” refers to one act of entry only and to one act of manu- 
mission only. If the master says to his slave, 41 When you enter the bazar, 
then purchase so and so,” the slave makes the purchase once ; that satis- 
fies the command. In case other than those where the command is refer- 
red to the Illut or compulsory cause, if repetition is provided for by Dalil 
or express authority, then no doubt repetition will be understood. The 
rule therefore is, when the Illut or compulsory cause gets repeated, then 
the obligation also gets repeated. The obligation to make Huj is not 
repeated more than once during a person’s life-time, because the Illut or 
compulsory cause does not get repeated, there being only one kaba to 
receive respect; although that obligation is made dependent on pecuniary 
ability and facility. But pecuniary ability and facility constitute the 
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condition and do not constitute the cause of Huj ; the cause of Huj thus 
being a solitary one, the obligation to make Huj does not get repeated by 
the repetition of the condition ; because what calls for the repetition of 
the obligation is not the repetition of the condition but the repetition of 
tlio cause. 


10. PRACTICAL HOLES TO MAKE DIVINE COMMANDS UNDERSTOOD 
THROUGH THE ARABIC LANGUAGE NOTWITHSTANDING 
ITS DEFICIENCY. 

1 have shewn that the twofold difficulty in Mahomedan Law arises, 
first, from the divine nature of all commands which, in order that the 
same may be understood by man, must be expressed so as to suit human 
understanding and intellect ; and secondly, that the peculiar technicality of 
the Arabic tongue renders it diflieulfc that divine commands should be 
received and understood in a way so as to do away with all idea of 
signs and so as to be expressed only in language in the ordinary way, 
i, f » mj the way ordinarily familiar to mankind. I now come to the practical 

part of Jurisprudence which deals with the mode in which man must 

understand divine commands through the vehicle of the Arabic tongue such 
as it is. 

11. How TO FIND DIVINE COMMANDS FROM 
WRITTEN MATERIALS. 

When tlie prophet was alive, any case which arose was solved by him, 

and the particular rule which applied to the case and the particular com- 

mand which governed it was disclosed. Furthermore his lieutenants were 
sent to remote parts to explain the law. But in his absence and in 
the absence of the lieutenants, we must find out from written materials 
what divine commands are. What is the way to find them ? 

1U. Importance of tile difference between nufs-i-wajoob 

AND WAJOOB-I-ADA, AND BETWEEN 8ABAB AND 1LLUT. 

The answer depends on the difference between Nufs-i-Wajoob or 
actual obligation, on the one hand, and Wajoob-i-Ada or obligation to 
discharge and act, on the other hand ; between a Sabah or a material 
and foreshadowing cause and index, constituting premonitory symptoms and 
indications, indicating the existence of Nufs-i-Wajoob or the fact of an 
actual obligation, on the one hand, and, on the other hand, between au Hint 
or a creative and compulsory cause which provides for Wajoob-i-Ada or 
makes a demand for the obligation to discharge and act so as to perform 
and carry out the obligation shewn by the previous cause. Want of per- 
ception of the difference between the two ideas placed in contradistinction 
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and juxtaposition just as above, has contributed a great deal towards 
the misapprehension and misconception o£ Mahomedan Law. The reason 
for this misapprehension and misconception is that in every English render- 
ing of the Mahomedan Law, Sabab and lllut are understood as convertible 
terms, and both are rendered and translated by the word cause or reason, 
whereas I will show that there is a world of difference between Sabab 
and lllut, and that the whole of the machinery of the Mahomedan law 
depends, to a very large extent if not altogether, on this difference. 

13. The notion op sabab and illut constitutes the 

MASTER KEY OF THE MAHOMEDAN LAW. 

The backbone of the Mahomedan Law consists in the idea of Sabab 
and lllut ; and without appreciating the difference between the two expres- 
sions, it is impossible either to interpret Mahomedan law rightly and 
correctly or to provide for cases not especially dealt with by express texts or 
to understand the process by which such cases are provided for in the ljmaor 
concurrence of doctors and in the Kyas or reasoning by analogy. In fact 
the appreciation of the difference between Sabab and lllut furnishes a 
Master Key for the solution of all difficulties and for the opening of all 
the doors and recesses where Mahomedan law is to be found. 

14. The master key is here explained, 

ALTHOUGH ONLY GENERALLY. 

A detailed account of , the difference between Sabab and lllut with full 
illustrations would be out of place here ; but there should be a sufficiency 
to indicate their general nature and meaning together with their relevancy. 

15. Sabab is a material and foreshadowing cause and consists 

OF EXTERNAL OBJECTS, LAID DOWN AND PRESCRIBED AS INDI- 
CATION PROM GOD, IN REGARD TO HIS WILL AND INTENTION 
IN PAVDL'Jl OP THE EXISTENCE OP AN OBLIGATION. DIS- 
TINCTION BETWEEN NUFS-I-WAJOOB AND WAJOOB-I- ADA. 

MEANING OP AHKHAM-I-WAZA. ILLUT IS THE COM- 
PULSORY AND CREATIVE CAUSE OP DIRECT COM- 
MAND TO PERFORM. ILLUSTRATION OF THE 
MEANING WITH REFERENCE TO THE 
DIFFERENCE BETWEEN A DEBT 
BEFORE AND AFTER 
DUE DATE. 

It is shewn that a direct command from God is necessary to bring into 
existence even the most trivial thing or occurrence ; man can create or 
bring into existence (and that only according to some of the schools) only 
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mere mental ideas, but not external things or manifestations, which must 
bo brought into existence only by God. Man cannot transfer ownership 
from one person to another ; he cannot create the relationship of husband 
" and. wife and so forth. All this result is by the direct creation and act’ 
of God. How does God show Ilis divine will in regard to such creation ? 
That is shewn by a Sabab or succession of sababs and by an lllut or 
succession of Illuts. Certain external objects, as to which there could 
be no mistake, are taken as indications of the will of God that those 
external objects viewed in the light thrown on them by the principles 
of Hikraut and Muslihut or prudence and wisdom, should convey a certain 
meaning to human mind. These external objects are called Sabab, or 
material and foreshadowing causes and indices ; that is to say, pre-informing 
and pre-monitary symptoms shewing tlio presence of certain obligations 
without involving the idea that the performance of those obligations is 
demanded at present; they are mere indications of the fact of an obligation, 
without demanding any action to be taken for the purpose of performing 
that obligation and carrying it out. These Sababs are called Alikam-i 
Waza or commands of position, that is to say, commands .shewing that 
an external manifestation or circumstance has a certain position in relation 
to an obligation to act or not to act. These Sababs produce Nufs-i-Wajoob 
or actual obligation, as contradistinguished from an obligation to act or 
to perform. The obligation to act or to perform, of which these Sababs are 
mere foresha dowers and precursors or foretellers and forerunners, is to come 
in future. The Sabab only shews the present existence of a certain 
obligation without any command to perform it. It implies that a future 
command to perform will arrive, bub it does not purport to issue such 
a command. Man may all the same perform the obligation without such a 
command, and then he will be discharged from liability by this anticipatory 
performance. If the performance shall not have been done when the 
time for performance or action comes, then there is a direct command to act 
or to perform, and this latter obligation is called Wajoob-i- Ada or obliga- 
tion to perform and discharge and act up to the obligation foreshadowed and 
foretold as above by the Nufs-i-Wajoob. For instance, a person owes a debt 
payable, say, in three years ; before the debt is due, there is Nufs-i-Wajoob 
nr Sabab shewing the fact of an incipient and inchoate obligation ; but 
on due date there is Wajoob-i -A da or- obligation for the actual performance 
of an act. The debt before and up to due date constitutes a mere Sabab 
or a material and foreshadowing cause ; and on due date there is a direct 
command to pay occasioned by the presence of the lllut or compulsory 
cause, the obligation to pay having become fructified and potentialised 
by the perfection of time ; and that cause is susceptible of no further 
postponement or delay in regard to the production of its effect. 
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No. 6. — Appendix B to the Review, referred to in this Review 
para. 23, and sub-para D and E containing passages in 
Arabic from 2 Azmery, p. 444 ; and Miratool Oosool, pages 66 
and 68, and 1 Azmery, p. 291, and other works. (See 
Supplement to Review.) 

Appendix No. 6A to the Review, being an extract from a paper 
in the Nineteenth Century of 1905 by the pen of Mr. 
Ameer Ali. (See The Bengalee , 28th October, 1905.) 

The Ills of the Mahomedans. 

Finally, Mr. Amir Ali deals with the question of his own community, 
the Mahomedans. Their ruin, he says, began with the confiscation of the 
luarn Commission in the early part of the Nineteenth Century ; but it has 
been completed by the recent pronouncements of British courts of justice 
upsetting one of their most cherished institutions, which is interwoven with 
their entire religious and social life, and on which rests the whole fabric of 
their prosperity as a people. 

Under the law of inheritance prevailing among the Mahomedans, the 
property of a deceased person is liable to be divided among a numerous body 
of heirs. An unqualified application of this rule would mean the absolute 
pauperisation, within a short pace of time, of Mahomedati families, and 
prove utterly subversive of national and individual well-being. No perma- 
nent benefaction nor the continued existence of family influence or prestige, 
without which progress is^>ut of question, would be possible. Accordingly, 
it was ordained by the Lawgiver of Islam that a Mahomedan may lawfully 
tie-up ” his property* and render it inalienable and nonlieritable by devot- 
ing it to pious purposes, or, to use the language of Mahomedan lawyers, 
“by dedicating it to the service of God, so that it may be of benefit to man- 
kind.” This is the well-known rule of wakf universally recognised and 
acted upon throughout the Mahomedan world. The endower is entitled to 
designate any pious purpose or purposes to which it may be applied ; and 
either to constitute himself the trustee or appoint any other person. Now, 
the Mussulman law declares in the most emphatic terms that charity to 
oue’s kith and kin is the highest act of merit, and a provision for one’s 
family and descendants, to prevent their falling into indigence, the greatest 
act of charity. Accordingly, family benefactions or wakfo, providing for 
the maintenance and support of the donor’s descendants, either as the sole 
beneficiaries or in conjunction with other pious objects, have existed for the 
last thirteen centuries, and all sects and schools are unanimous in upholding 
their validity. The institution is traced to the Prophet himself who created 
a benefaction for the sup|>ort of his daughter and her descendants, and is, in 
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fact, placed in the same category as a dedication to a mosque. As per- 
petuity is essential to a lawful wakf when it is made in favour of descendants, 
it is often expressly provided that on their extinction the benefaction would 
be for the poor. But even when there is no such provision, the law pre- 
sumes that the poor are the ultimate beneficiaries. When the dedication is 
initially for the maintenance of descendants, provision is invariably made for 
other pious purposes, such as the support of religious worship, performance 
of religious ceremonies, and the upkeep of schools and hospitals. From 
this it will be seen how utterly uncongenial, if not incomprehensible, the 
Mussalman law of wakf must be to an English lawyer. Perpetuity is the 
essence of a Mussulman dedication or wakf; prepet uities are abhorred by 
English law, and any Settlement which savours of it is bad on that ground. 
Charity to kith and kin is the pivot round which revolves the religious and 
social life of the Mahomedan, and is one of the most pious of purposes to 
which he may consecrate his worldly goods. To an ordinary English mind 
remembering the phrase “ charity begins at home ” it is a matter of ridi- 
cule, and so an English lawyer says it has the appearance of fraud. 

In India, numbers of Mahomedan families owed to the institution of 
wakf their existence, wealth and influence which preserved the properties 
from disintegration and division, and protected them from the hands of 
money-lenders. They maintained places of worship, supported schools and 
dispensaries, and afforded material help to Government in times of stress 
and difficulty. 

The validity of family benefactions was accepted by the British courts 
of justice until recent times, and eminent judges like Sir Edward Ryan 
and others gave it emphatic recognition. But the knowledge or apprecia- 
tion of Mahomedan law became rarer and rarer as we approached the 
eighties, and the fetish of the English rule against perpetuities loomed bigger 
and bigger in the judicial mind. The money-lender, who sits at the gate of 
every prosperous family, watched his opportunity ; whilst the vakil saw a 
rich harvest before him ready for liis legal scythe. The younger members 
of the Mahomedan family pledged their right of maintenance to the maha- 
jan, who, on failure of repayment at the proper time, brought the inevitable 
action to set aside the dedication and have the share of the debtor ascertained 
and sold for his debt. 

The High Court considered that, not only was he entitled to his money, 
but that the benefaction was liable to be set aside as contravening the 
English rule against perpetuities ! The matter came up on appeal, and the 
Privy Council, differing from the lawyers of Islam, who have upheld the 
validity of family benefactions for many centuries, considered the Mussal- 
i^ian Lawgiver could hardly have intended that a valid dedication could be 
made for the endower's descendants under the name wakf— when no 
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charity was in reality contemplated. It is clear that the whole difference 
arises from the use of the word “ charity ” in the English and not in the 
Mahomedan sense. The effect of this ruling, which has naturally caused 
great alarm, not to say resentment throughout Mahomedan India, has been 
most disastrous. It has already swept away many Mahomedan families, 
whilst the few still intact are in a state of jeopardy. But what is most 
deplorable is that in pronouncing against family endowments the courts of 
justice have also invalidated the provisions for auxiliary pious purposes. 

The only way out of this impasse — the only way in fact by which the 
further impoverishment and decadence of the Mussalman people can be 
stopped — is for the Legislature, in their interests as well as in the interest 
of the State, to validate by special enactment this particular branch of the 
Islamic law, with any provision it may consider expedient to safeguard 
against fraud. And the statesman who succeeds in placing such a measure 
on the statute book will be regarded by a nation as the chief instrument of 
its salvation. 


No. 6 B . — Extra Appendix referred to in para. 26c. , 
page 147 j^, of Part II of the Review. 

What is a Maiial ? 

1. Hal and Mahal are correlative ideas. The latter is objective and 
the former is subjective. An act must have some object towards which 
its energy is directed : tlfe act is Hal and the object towards which its 
energy is directed is Mahal. Hal and Mahal are expressions involving 
generality in a higher degree than the idea involved in an act and the ob- 
ject of that act : but my purpose will be served by taking Hal to mean an 
act and by taking Mahal to mean the object towards which the action or 
energy of the act is directed. For instance sale is an act and its Mahal is 
the subject-matter of the sale : Nikah is au act and its Mahal is the 
particular woman concerned : to make Wakf is an act and its Mahal is the 
particular property which is sought to be converted into Wakf, and so 
forth. (See Mira, p. 117, for the discussion regarding the use of Hal and 
Mahal for each other by way of Majaz or metaphor. See Mira, p. 75. Hoor 
or a free man is no Mahal for sale, see Mira, p. 192. The Illut must 
move towards the Mahal.) 

2. The next point is the difference between a Hissee Fail and a 
Shuryee Fail, tlie former being an act perceptible to the senses, which act 
gets constituted or formed and completed without any principle of the 
Shera being involved simply by the combination, and presence of the 
natural elements of the act. (See para. 23, page lS5n, of the Review). 
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y. The examples of Hissee acts are respectively as follows: — 

A . — Zooloom or oppression and tyranny. 

B — Abus or employing and occupying one’s time in vain. 

C — Sufha, folly. 

Z>— Koofr or ungratefulness. 

JR — Zina or whoredom. 

F — Luwatut or sodomy. 

0 — Intercourse (with a woman who is in her menses). 

4. The examples of Shuryee acts are as follows : — 

-BT — Saying prayers (without purification or Wazoo). 

1 — Keeping fast and saying prayers < whilst in menses). 

J — Sale (in which the subject-matter is a free human being). 

JC — Do. (is khumur or wine). 

JL — Do. (is mazameen or what is in the loins of a male camel 
by way of energy to produce the young of a camel). 

M- — Do. (is walakeeli or wjiat is in the womb of a female 
camel by way of capacity to give birth to the young of a 
camel). 

N — Nikah (without witnesses). 

O — Sale (without specification of the consideration). 

JP — Riba (or usury that is inadequacy of consideration). 

<2 — Sale (for the consideration of wine. 

B — Sale (with condition or Shurt to benefit either of the contracting 
parties beyond and outside the contract and agreement. 

& — Fast (on the prohibited day that is the Eed and Bakreed). 

T — Prayers (in prohibited times). 

U — Sale (at the time when the crier calls for prayers). 

F- — Prayers (whilst on land obtained by Gliusub or usurpation). 

W — Sale where there is no response to the formula in the same Muj- 
lis or Ittihadool Mujlis. (See Ruddool Moobtas, Yol. 4, p. 5.) 
W( 1 ) — Sale by Moonabuzat and Moolamusut (as to which see J Az. 
331 ; and 3 Oomdufcool Ryaya on Shuruh Yikaya, p. 45 
Annotation ; and Badlie’s Sale Law, p. 186). 

The acts enumerated above, outside the bracket, are Shuryee acts. 

5. As submitted above in para. 15A, pages llln and 130*i, sub- 
paras. 3° (dealing with the Ahul or fit person) ; 4° (dealing with the ap- 
propriate formulae or signs of Iliut) ; 5° (dealing with the lit Mahal) ; and 
7° (dealing with the conjoint effect of 3°, 4° and 5°), there are certain rules 
which must be complied with and fulfilled before a Shuryee or legal act 
could be accomplished or achieved and effected, that is, brought into existence 
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and being, from a state of non-existence. It is the existence of these rules so 
laid down by the Shera that makes the acts to which they relate Sherayec 
or legal acts and distinguishes them from mere Hissee or sensuous or 
natural acts ; the latter come into being by acts done naturally without 
any condition being laid down by the Shera for their existence. The acts 
specified in para. 8 above from (A) to ( G) are naturally done, no condition 
of the Shera being necessary to bring them into existence and give them 
a status or position : whereas the acts specified in para. 4 aforesaid, under 
headings J9T to W \ are of a nature that certain rules of the Shera arc neces- 
sary for the creation of those acts and for their accomplishment, and for 
them to get converted from a state of non-existence to the state of exis- 
tence and to get recognised as acts. (See also Mahomed Yusoof’s Tagore 
Lectures, Yol. 8, p. 2 of the Appendix.) 

6. Mira at p. 73, etc., lays down certain rules which are necessary to 
appreciate the difference between void or liatil, and defective or Fasid 
and valid or Saheeh ; a summary of these rules is here given. 

7. Nahce or negative command is a word expressive of a command 
to abstain from an act : the Nahce implies that the act to be abstained 
from and avoided has koobuh or badness in it in the sense that ,the act 
lays the doer open to present blame in this world and to future punish- 
ment in the world to come. Koobuh or badness is of two kinds : (I) one 
laiayneliee or badness on account of the essence of the act ; and the other 
(II) laighyrehce or badness on account of something different from the act 
but relating to or involved in the act in question 

8. Koobuh Laiaync/iee or badness on account of the essence of the 
act ( *.*»., No. 1, of para. 7) may arise in two ways, that is to say, it may bo 
in reference to two kinds of act, viz ., Hissee and Shuryee. 

9. Koobuh-lai-ghyrkee (/.<?., No. II of para. 7) may also arise in two 
ways, that is to say, it may be in reference to two kinds of act, viz n Hissee 
and Shuryee. 

10. Class II or Koobnh-lai-ghyrhee, as relating to each of the two 
kiuds of act referred to above, might arise in two ways, that is to say (lids) 
when the Ghycr or the thing different from the act (which different thing 
has really the koobuh or badness in it so as to retiect it on the act by its 
connection with the act) is a Wusf or quality which cannot be separated 
from the acts, or (II&) when the Gliyr or the tiling different from the act 
(which different thing has really the koobuh or badness in it so as to 
reflect it on the act by its connection vvitli the act) is a Moojawir or 
adjunct or concomitant circumstance which sometimes accompanies the act 
and sometimes not, and which can be separated from the act. 

11. Again referring to the tables in paras. 3 and 4, it will be clear that 
the items in para. 3 under headings 
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0 C come under the class of Koobuh-lai-ain-hee, because 
^ ' common -sense and reason (without any artificial rules) are 
sufficient to shew that the items shewn under these headings 
are kabeeli or bad according to their very essence, and the 
badness does nor arise on account of some Wusf or quality 
or on account of some adjunct or Moojawir. 


Item JE 

and item F j of pdjr& 3 aforesaid are not kabeeh or bad on account of 
their essence . but are bad on account of a quality ; that 
quality is the circumstance which can never be separated from 
the act, viz., that the act involves the loss of semen which 
was intended to produce species : and this production of 
species is one of the items of Hikmut which God has in view, 
as shewn by me in C. L. J. Vol I, p. 127 to para H, sub- 
para. b. 1 suppose rules of morality have not much to do with 
the prohibition, but the prohibition arises on account of the 
circumstance that the act has a tendency to frustrate the 
policy or Hikmut which God has in view, although this 
latter principle points to a rule of morality in one sense. 

Item G of para. 3. is an instance of a Moo jawir or adjunct in which 
the badness really lies, but this badness is not a quality of 
the act ; on the other hand it can be separated from the act : 
the act of sensual intercourse is a Hissee act which may take 
place without the menses being on ; therefore intercourse 
whilst the woman is in her course is not bad on account of 
its essence or on account of some inseparable quality but on 
account of an adjunct or concomitant circumstance which 
may accompany the act or not. 


12. Referring to the table in para. 4, the items under the various 
headings are also divided into 8 classes : (I) those that are kubuh lai-ain-liee 
or bad on account of their essence ; (II) kubuh lai-wusf-hee or those that 
are bad on account of some quality in the act which quality cannot be 
separated from the act ; and (III) those that are kubuli or bad on account 
of a Moojawir or adjunct which can be separated from the act. 

It must he noted that in Shuryee or legal acts which alone comprise 
the items in this table, i.e., the table in para. 4, the koobuh-lai-ain-hee or 
badness for the essence of the act ( leaving aside for the present the other 
two classes) arises from four causes, all of which point to one common 
result, viz., the Shuryee or legal effect fails to get created and to come into 
existence although the causes of the failure are four in number. 
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1°. When there is absence of fitness or Ahleut in the doer of the act* 

Item M of para, 4 is an illustration of K oobuh -lai-ain -h ee in a Shuryee 
act where the Eoobuh or badness arises from absence of Ahleut 
or fitness in the doer of the act ; because without purification or 
Wazoo ho person is Ahal or fit to say prayers. 

Item I of para. 4 is of the same nature, because no woman in her men- 
ses is an Ahal or a fit person to keep fast or to say her prayers. 


Under this class, viz., absence of fitness or Ahleut, comes the 
case where the person making the Wakf ceases $0 remain fit for 
Sawab by becoming a heretic. (See para. 6 of the Review, p. ). 

11°. When there is a absence of fitness in the Mahal or subject- 
matter of the act. 

Item J of para. 4 is an illustration of Koobuh-lai-ain-hec in a 
Shuryee act where the Koobuh or badness arises from the absence 
of a fit Mahal or proper subject-matter towards which the act is 
directed. 

Item K of para. 4 is an illustration of the same principle as in item J \ 

Item L of para. 4 is also the same. 

Item M of para. 4 is also the same. 

111°. When there is absence of compliance with a condition. 

Item N of para. 4 is an illustration of this principle because it is a 
condition for the validity of a Nik ah that the same should he 
duly witnessed. * 

1V°. When there is absence of I llut owing to absence of pronuncia- 
tion of the formula. 

Item W of para. 4 is an illustration of this principle ; because the 
sale is there sought to be effected practically without the 
pronouncement of the formula. 

18. Class II (see para. 12) of the items comprised in the headings of 
para . 4 consists of items in which the Koobuh or badness arises from some 
quality which is inseparable from the act. This class consists of the follow- 
ing items included in para. 4, viz. : — 

0— Sale without specification of consideration (as to this see para. 4 of 
the Review at page 160ft). 

P — Riba or usury, i.e inadequacy of consideration (as to this see 
para. 4 of the Review at page 160ft). 

Q — Sale for the consideration of wine (as to this also see page 160ft, 
para. 4). 

JR — That is to sell with a condition likely to benefit either party and being 
outside the contract. This item partakes of the nature of Riba 
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or usury, inasmuch as it secures to one of the parties some addi- 
tional advantage which produces inequality in the exchange which 
legally must involve equality in value of the property sold and the 
consideration paid for. 

8 — Fast on the prohibited days also involves Koobuh or badness in a 
Wasf or quality, that Wasf or quality being that the parti- 
cular day is a clay of feast as on behalf of God, and to fast on 
such a day is to reject (Airaz) the feast, and this quality is in- 
separable from the act of fasting. 

T — Prayers in prohibited times also involve badness in a quality which 
is inseparable from the act of praying. 

JVl also comes under this class. 

14. Class III (see para. 12) of the headings in para. 4 consists 
of the following items or heads which involve badness of Moojawir or 
adjunct, and this badness is capable of being separated from the act ; and 
thus this class differs from the preceding class in that the preceding class 
involves Koobuh or badness of a quality which is inseparable from the act. 

U- — A sale is prohibited when the crier sounds his call for prayer ; at 
such a call it is the duty of a Moslem to leave business and run or 
proceed and hasten towards the mosque. To transact a sale at 
such a time therefore involves badness ; hut this badness is on 
account of an ad junct or Moojawir which could be separated from 
the act, because the badness could be cured and purged by miming 
towards the mosque whilst at the same*. time the parties arc nego- 
tiating the sale. 

V — Prayers on usurped land involves badness for a Moojawir or 
adjunct, and this latter could he separated from the act of prayer 
and put an end to. 

15. Then the rules to determine which kind of Koobuh or badness 
affects and relates to or attaches to a particular act are as follows : First, 
find out whether the act is Hissee or Shuryee. If the act is Hissee, then if 
the prohibition is unaccompanied by any circumstance shewing whether the 
prohibition is on account of essence or quality or adjunct, the prohibition 
must be presumed and taken to refer to the essence of the act. The illus- 
tration of this rule is to he found in the items A , 2?, (7, and D of the 
headings specified in para. 3. 

16. If in the llissee acts the prohibition is accompanied by explanatory 
circumstances or Kureena shewing that the prohibition is not on account of 
the essence of the act, then if the prohibition is such that it refers to a quality 
of the act, the Koobuh or badness will be taken to belong to the Koobuh or 
badness of the essence as in the first class. The instances of this class are 
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to be found in items 2? and F of the headings under para. 3. In other words, 
in the case of a Hissee act, the Koobuh or badness in the quality or Wasf is 
reckoned as being equivalent to Koobuh or badness of essence. But if the 
badness or Koobuh arises from a Moojawir or an adjunct then the Koobuh 
or badness is not reckoned as attaching to or fastening on the essence of the 
act but on the other hand it is deemed to attach to and fasten upon some- 
thing else, that is, something different from the human act under considera- 
tion. The illustration of Koobuh or badness on account of an adjunct is con- 
tained in item G of para. 3. The result therefore is that in a Hissee act 
the badness or Koobuh on account of au inseparable quality is tantamount 
to badness of the essence, and the act involving Koobuh or badness in its 
essence or involving Koobuh or badness in its quality is absolutely void or 
Batil. But if the act involves badness or Koobuh on account of a Mooja- 
wir or adjunct, then it is not absolutely void but it is abominable or 
Makrooli. 

17. Now as regards a Shuryee or legal act, the rules for determining 
whether it is Suheehor valid, Batil or void. Fas id or invalid, are as follows : — 

If there are indications shewing the nature of the causes for the badness or 
Koobuh in a Sharyoe act, then the quality of that badness or Koobuli, that is, 
its nature whether it is on account of essence or quality or ad junct, will depend 
upon such indications or Kureena. If it appears that the Koobuh or badness 
arises from the essence or Ayn, then the act is absolutely void or Batil, as 
for instance items J, K, L , M\ and W of the instances mentioned in para. 4 
aforesaid. If the indications shew that the badness arises from a quality 
or Wasf then the result fs that the act is Fasid or invalid, as for instance 
the items 0, jP, G , It, >S’ and T of the instances mentioned in para. 4 afore- 
said. If the indications shew that the badness or Koobuh arises from an 
adjunct then the result is that the act involves Karahut or abomination only. 
The illustrations of this rule are contained in items U and V of para. 1. If 
there is no indication to shew the nature and quality of Koobuh or badness 
in a Shuryee pr legal act, then in the absence of such an indication the pro- 
hibition with reference to such an act is presumed to refer to badness or 
Koobuh on account of Wasf or quality. 

18 It will thus be seen that in a legal or Shuryee act the prohibition 
or nahee relates to a defect, that is, badness or Koobuli in Wasf or quality. 
1 use the expression a legal act, because (and this is a point which must 
be carefully kept in view) before a legal act is formed, that is to say, be- 
fore you predicate, in reference to an act, that it is a legal or Shuryee act, 
there must be compliance with four matters already referred to above in 
para. 15, page 128m, and elsewhere, and those matters resolve themselves 
into the following items, viz, the Ahal (1°) ; the iitness of Mahal (11°) ■, 
the compliance with condition (1 11°) ; the existence of Illut in the shape of 
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the prbnouncement of the formula and the impact of the Illut with the 
Mahal (IV°). Unless these four matters are found in combination the 
legal or Shuryee act does not come into existence in its highest or most 
perfect form ; the existence of the legal or Shuryee act is caused by the 
will of God in favour of that act ; and when such an act has once come 
into existence, it cannot cease to exist if the circumstances which brought 
them into existence continue to exist. Therefore, an apparently and seem- 
ingly legal or Shuryee act involves badness in its essence or Koobah lai-ain- 
hee only when the Koobuli or badness is of a nature so that the act is pre- 
vented from attaining the position of a real legal or Shuryee act ; and as 1 
have already shewn, the cause of such prevention being the requisites 
already alluded to, it follows that a legal or Shuryee act is Batil or void 
only when it does not attain the position of a properly -constituted legal 
or Shuryee act on account of failure in any one of the four particulars 
pointed out ; and that after the legal or Shuryee act is legally or duly 
constituted no defect or badness and Koobuli can affect the essence of that 
legal or Shuryee act but it must affect its quality or Wasf. A compliance 
of those four matters shew that there is goodness or Hoosn in the particular 
act, which goodness or Hoosn, being of the essence of the act, can co-exist 
with badness of Wusf or quality in that act, although it cannot co-exist 
with badness of essence of the act. In other words, in order to make a 
legal or Shuryee act void or Batil, there must be initial defect so as to pre- 
vent that act from being duly constituted ; on account of the absence of 
any one of the four matters mentioned above, there is no legal constitution 
of the act in its perfected or completed state ; so that although the form of 
an act is gone through still the Sliara does not recognise it, and after the 
vain attempt to constitute a legal act, the attempt resembles the void or 
Batil Hissee act called Abus (see item B of para. 3, page 160« ) ; in such a case 
the individual who purported or pretended to engage himself with an act and 
to accomplish a legal act, used his energy and employed his time in a vain 
attempt to accomplish something which he failed to accomplish ; he there- 
fore wasted his time which should always be usefully employed ; and for 
this waste of time, which Providence in its bounty bestowed on him, he 
incurs sin, in addition to his acts being of no effect whatever. 

19. It is necessary to pursue only one of the four elements essential 
for the constitution of a legal or Shuryee act, viz., the element of Mahal, 
leaving aside for the present the other three elements, viz , the Ahal, the 
Illut and the conjunction or impact of the Illut with the Mahal after its 
emanation from the Ahal, and the compliance with necessary conditions. As 
shewn in para. 4, page l(50w, the instances of absence of Mahal are items JT 9 K, 
45, and M. The Mira at p. 75, last line, says in the case of the sale of a free 
human being, there is absence of Mahal because the Shera has rendered the 



VOL. II.] 


BE VIEW or THE LAW OF WAKF. 


167« 


Mahal or subject-matter of sale to be Mal-i-moot-kuwim or property 
having value at the time of the sale for the purpose of deriving benefit, and 
a free human being is not Mai or property. Without at present defining 
precisely what is Mai or property and what is Mal-i-moot-kuwim or property 
having value, I may say that all instances of absence of Mahal are instances 
of absence of valuable Mai or property ; and that in the Wakf cases which 
have been set aside by the P.C., there was not a single case in which the 
Wakf property was not Mai or which involved absence of Mahal ; it is only 
when Mahal is absent, other conditions being fulfilled, that the Wakf is 
void or Batil : intention to create a perpetuity being a wholly irrelevant 
matter, not being included in any one of the four essentials necessary to 
constitute a legal or Shuryee act. 

20. It may be useful and interesting to enquire how prohibition 
intended to apply to a Mahal is expressed in the authorities which lay down 
the prohibition. The matter is discussed in Mira, p. 129 and L Az. 466. 
Sometimes the prohibition relates to the act or 4 fail ’ and sometimes to the 
essence or Ayn of the thing prohibited. God says, “ Prohibited or unlawful 
unto you are your mothers/ 9 “ Prohibited unto you is Myta or carrion.” 
“ Lawful unto you is Baheem-a-Anain or cattle and goat.” t£ Prohibited unto 
you is Kliumur or wine.” “ Prohibited unto you is Khanzeer or pork.” In 
the instances where the prohibition relates to the Ayn or essence of the 
thing, some lawyers are of opinion that the expression is a metaphorical (or 
Mujaz) use of Mahal (or subject-matter) for Hal (or act) ; whilst others 
are of opinion that there is an ellipsis, because lawfulness and unlawfulness 
relate to human acts and not to the essence of the things to which acts ap- 
pertain ; but the correct view is that there is here neither a metaphorical use 
of word nor an ellipsis ; on the other hand, the words are used in their real 
original (or Iiakeeky) meaning ; because Huram or a thing prohibited con- 
gists of two classes : one class is where the prohibition relates to the Ayn 
or essence itself of the Mahal, such for instance as the prohibition which 
relates to the dating of carrion (Myta) and to the drinking of Khurnar or 
wine ; and this is called Harain-lai-Aynhee or unlawful in the essence ; 
the other class is where the unlawfulness is not in the Mahal or subject- 
matter but in something else ; that is where the Mahal is not Huram but 
something else is Huram ; for instance the prohibition (or Hoormut) to eat 
of another man’s property : here the essence of the thing is not Huram or 
unlawful but the prohibition arises from the circumstance that the property 
belongs to another, and his right prevents the property from being eaten by 
another; but if the eater has the permission of the owner then the eating of 
the property is not prohibited : so also the eating of the property is not pro- 
hibited to the real owner ; thus there is a difference between the case which 
relates to the essence of a thing and where it relates to an act to be done 
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with reference to the thing ; in the former case the Mahal is excluded from 
fitness for, and suceptibility to theact ; and by attributing and referring the pro- 
hibition to the Mahal itself, the meaning is that the Mahal is (Ghyr Suheeh, 
or) unfit and unsusceptible for a (Sliuryee fail or) legal act; so that the 
essence or Nufs of it is Huram. Then the Azmeery says the result is (Al- 
Hasilo) that when (Tahreem or) prohibition, and (Tahleel or) lawfulness are 
referred to an act, there is Hukeekut or orginal and real (as distinguished 
from metaphorical) use of the expression to mean Huram-lai-Aynhee (or pro- 
hibition for the essence) and Huram-lai-Ghyrhee (or prohibition for some- 
thing else) ; in other words, where the prohibition and unlawfulness are refer- 
red to the Ayn or essence of a thiug, there the use of the expression is in its 
original (or Hakeekut) sense in case of Ilaram-lai-Aynhee according to the 
correct view, although it is a metaphorical use according to some ; and the 
use of the expression is by way of Majnz (or metaphor) in the case of 
Haram-lai-Gliyrhee. See also Mira, p. 281 and 2 Az. p. 301, where it is laid 
down that prohibition of Khumar (wine) and Khunzeer (pork) and Myta 
(carrion) relates to the Ayn or essence and that the prohibition to eat the 
property of another is a prohibition which relates not to the essence but to 
something else ; where the prohibition relates to the essence, the Mahal is not 
tit or susceptible of an act being done in reference to it; as for instance 
(Subbool raai or) prohibition against pouring out of water when there is no 
water in the vessel ; in the second ease the Mahal is tit for an act being done 
in reference to it to a certain extent, as the prohibition to drink water when 
there is water in the vessel. 

21. There is an important point with reference to what is good Mahal 
for Wakf. What is the nature of Mal-i-moot-kuwim or property haviug 
value which would satisfy the requirements of a tit Mahal in a Wakf case. 
This question does not directly arise in the Review in which the question 
relates to the Wakf eases dealt with by P.C. in which the Mahal was 
strictly fit and proper. The extreme limit of property to be validly in- 
cluded in a Wakf might be indicated in a general way as follows : — What- 
ever is not a fit and appropriate Mahal for a Sliuryee or legal act cannot pos- 
sibly be included in a Wakf; this excludes Khumur (wine), Klianzeer (pork), 
and Myta (carrion), which are Nujis-lai-Ainhee or impure in their essence. 
On the other hand it is difficult to exclude from the subject-matter of 
Wakf what is a fit and proper Mahal for a Sliuryee or legal act. What 
this is or might be, must form an independent subject for discussion. As 
to Mal-i-moot-kuwim, see Mira, p. 62 and 1 Az. p. 272 : Mira, p. 78 and 79 ; 
p. 281, 2 Az. 391 : Mira, p. 289 (as to Ijara) and Kusliif-i-Buzduwee, Vol. 1, 
p. 268 See also Ruddocl Mooli tar, Vol. 4, p. 3. 
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Comer Petheram, the late Chief Justice of Bengal, on the Maho- 
medan Wakf question, from the Law Quarterly Review for 1897, 
to be found at page 383 of Vol. XIII of that Review. Referred 
to in paragraph 4, page 3, paragraph ii (A), page 7, and paragraph 
K 2 , page 7 of the Memorial • • • • . . 

3 . Appendix II, being a Report of the Proceedings in the House of 
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validity of Wakf according to Mahomedan Law. (Reprint from 
pages 55, 56 and a part of 57 of Vol. VII, of a publication called 
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of the January number of the year 1897 of “ The Imperial and 
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35, page 52 of Appendix VIII .. •• 
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Council, to be found in the Introduction to Vol. I, commencing at 
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rial, and paragraph 66, page 61 of Appendix VIII 

9. Summary of the Contents of the Notes of Argument as contained in 

Appendix VIII .. . • •• •• 

10. Appendix VIII, being notes of argument of Moulavi Mahomed 

Yusoof, B.A., B.L., Khan Bahadoor, on the validity of Wakfs 011 
one’s self and his descendants according to Mahomedan Law. 
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No. &— THE MEMORIAL, 


TO 

HIS EXCELLENCY 


The Right Honorable 

George Nathaniel Baron Curzon of 

KeDDLESTON, G. M. S. I., G. M. I. E., 
In the County of Derby in the Peerage of Ireland, 
©fje Ptcerog anti <®obernor;@enerai of labia 

IN COUNCIL. 


The humhle memorial of the 

MAHOMED AN" SUBJECTS OF HER 
GRACIOUS MAJESTY THE QUEEN- 
EMPRESS OF INDIA 


Respectfully Sheweth, 

i. That Your Memorialists, as loyal and devoted subjects of Her 
Gracious Majesty the Queen-Empress of India, under whose benefi- 
cent rule all classes and communities inhabiting this vast country 
enjoy perfect liberty of conscience, beg earnestly, but with the utmost 
deference, to invite the attention of Your Excellency in Council to the 
widespread feeling of alarm and consternation caused among the 
Mahomedan inhabitants of India at certain enunciations of a Full 
Bench of the Calcutta High Court in a case decided on the ist of 
August, 1892, and reported in the Indian Law Reports, 20 Calcutta 
Series, page ii6, the tendency of which seems to Your Memorialists 
to be to destroy one of their most cherished religious institutions, 
viz., Wakfs, in which the members of the endower’s family are the 
primary recipients of the benefaction ; and to render difficult, if not 
impossible, the practice of their religion, and the enjoyment of their 
own laws guaranteed to them by the British Government. This 
feeling of alarm and consternation has been intensified by the con- 
struction of the Mahomedan Law of Wakfs in the recent case of Abut 
Fata Mahomed Ishak vs. Russomoy Dhur Chowdhry, decided by their 
Lordships in the Privy Council and reported in L.R. 22, I. A., 76 — a 
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constiuction which, it is universally believed, is subversive of the 
Mahomedan Law of Wakfs. 

2. Sir Comer Petheram, the Chief Justice, at page 231 of the said 
Full Bench decision reported as aforesaid in I.L.R. 20 Cal. Series, 
says as follows : — 

“ A perusal of the Mahomedan books which I have mentioned, has created in 
my mind the impression that at the time when they were written, such disposi- 
tions were treated as valid, and I think that at the present time, the weight of 
authority, as far as the decisions of the courts established by the English Govern- 
ment are concerned, is in favour of their validity ; and as it has been argued on 
behalf of the plaintiffs that their view is supported by the current of authority, I 
think it well to see what the decisions on this question have been though in the 
result I do not propose to express my opinion upon it. ***** * * 

“ There are many expressions to be found in the various cases on this subject 
which indicate that, of late years at all events, the opinion of many of the judges has 
been that only such dispositions of property as would come within the meaning of 
charitable dispositions in the ordinary English meaningiof the words, would consti- 
tute valid Wakf ; but I believe the four cases 1 have cited are the only ones in the 
books in which the question is decided whether a reservation of the income of the 
consecrated estate for the benefit of a family so long as it existed would render the 
giant for a charitable purpose inoperative and illusory ; and inasmuch as in three 
out of these four cases it was held that the dedication was valid, notwithstanding the 
reservation, it seems to me that at the present time the weight of authority is in 
favour of that view*” 

3. The view taken by their Lordships of the Privy Council is to be 
found in the following quotation from their judgment. At page 85 
of the L.R. 22 I.A., their Lordships observe as follows: — 

“It seems that in the High Court the learned Advocate- General contended for 
the plaintiffs that a gift to the donor’s descendants without any mention of the 
poor might be supported as a Wakf; and even that the Mahomedan Law intends 
that perpetual family settlements may be made in the name of religious trusts. 
C (C) In the case of Ahsanoollah Ckowdhry vs. A mar Chand Kuudu (Law Hep. 17 
I. A., page ^7) this Board said, ‘They have not been referred to nor can they find 
any authority shewing that, according to Mahomedan Law, a gift is good as a wakf 
unless there is a substantial dedication of the property to charitable uses at some 
B period of time or other.’ (B) The Board proceeds to affirm the decision of the 
High Court of Calcutta, who held that a small part of the property had been 
well devoted to charity ; but that as to the bulk of it, the settlement was, not- 
withstanding some expressions importing a wakf, in substance nothing but a 
family settlement in perpetuity, and as such contrary to Mahomedan Law. The 
principle of this decision has been quoted and approved in a subsequent case ; 
Abdul Chafoor vs. Niaam - ud-din (Law Rep. 19 I. App . 1 7 °)* This is a suffi- 
cient answer to the arguments used in the High Court.” 

“ Their Lordships, however, cannot now say that they have not been referred 
to any authority for the contrary opinion ; for Mr. Branson has cited them two 
cases in which there are very elaborate judgments delivered in the Calcutta High 
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Court by the learned judge Mr. Ameer Ali. Those judgments are in accord- 
ance with the opinion expressed by him in his Tagore Lectures ; and if their 
Lordships have rightly apprehended them, they do go the whole length of the 
1> Advocate-General s arguments, (D) One is in the case of Meer Mohamed Israil 
Khan vs, Shashti Churn Chose (Ind. L.R. 19 Cal., page 412) where there were 
some immediate gifts to the poor, .and the gift was upheld, and no further appeal 
was presented. The other case is that of Bikant Meah vs. Shuk Lai Poddar 
(I.L.R. 20 Cal., page 116) where there was no gift to the poor till after the 
failure of the settlor's family. It was held by a Full Bench of five judges who 
decided that the deed was invalid, Ameer Ali, J. dissenting." 

F (F) “The opinion ot that learned Mahomedan lawyer is founded, as their 
Lordships understand it, upon texts of an abstract character, and upon precedents 
very imperfectly stated. For instance, he quotes a precept of the prophet 
Mahomed himself to the effect that * a pious offering to one's family, to provide 
E against their getting into want, is more pious than giving alms to beggars. (E), 
The most excellent Sudka is that which a man bestows upon his family* 
And by way of precedent he refers to the gift of a house in Wakf or Sudka of 
which the revenues were to be received by the descendants of the donor Arkan. 
His other authorities are of the same kind," 

“ As regards precedents their Lordships ought to know a great deal more in 
detail about them before judging whether they would be applicable at all. They 
hear of the bare gift aud its maintenance, but nothing about the circumstances of 
the propeity, except that in the case cited, the house seems to have been regarded 
with special reverence — or of the family, or of the donor." 

“As regards precepts whch are held up as the fundamental principles of 
Mohamedan Law, their Lordships are not forgetting how far law and religion are 
A mixed up together in the Mohamedan Communities; (A) but they asked during 
the argument how it comes about that by the general law of Islam, at least as known 
in India, simple gifts by a private person to remote unborn generations of descend- 
ants, successions, that is, of inalienable life-interests, are forbidden, and whether 
it is to be taken that the very same dispositions, which are illegal when made by 
ordinary words of gift, become legal if only the settlor says that they are made 
as a Wakf, in the name of God, or for the sake of the poor. To those questions 
no answer was given or attempted, nor can their Lordships see any. It is true 
that the donor's absolute interest in the property is curtailed and becomes a 
life-interest; that is to say, the IVakfnamah makes him take as Mutwali or 
Manager. But he is in that position for life : he may spend the income 
at his will and no one is to call him to account. That amount of change in 
the position of the ownership is exactly in accordance with a design to 
create a perpetuity in the family, and indeed is necessary for the immediate 
accomplishment of such a design.” 

“ Page 88, — In favor of the view now urged for the appellants there is the 
judicial opinion of Ameer Ali, J. in Bikani Meah’s case (I.L.R. 20 Cal. series 
page 1 16) dissenting from the rest of the Court ; a dictum of Sir Raymond West 
in the Bombay High Court in the case of Fatima Bibi vs. The Advocate-General 
of Bombay (I.L.R. 6 Bombay, page 53) anc * a decision of Farran, J. in the same 
Court in the case of Amrit Lall Kali Das vs. Sheikh //ossein (I.L^R. 1 1 Bombay, 
page 492). The weight of Ameer Ali, J#'s opinion on this subordinate point is 



MEMORIAL.. 


17Sn 


Vol. IL] 

somewhat lessened by bis support of the gift under consideration on the very 
broad grounds which their Lordships have considered to be untenable. The 
dictum of Sir R. West is mentioned in Ahsanullah Chowdhry’s case (L,R. 17 
Indian App., 28). Farr an, J., had before him a case very closely resembling the 
H present one : (H) he describes the settlements as 4 a perpetuity of the worst and 
most pernicious kind, and would be invalid on that ground unless it can be sup- 
Gr ported as a wakfnama 9 ; (G) and he thought that the authority of the Hedaya is 
against it, but he adopted the principle stated by Sir R. West which he treated 
as a decision, and he supported the gift on the strength of the ultimate trust for 
the poor. Their Lordships cannot assent to these conclusions. They make 
words of more regard than things, and form more than substance * * * * ” 

4. After laying down the office of Chief Justice of Calcutta, 
Sir Comer Petheram still pursued his research on the Wakf question, 
and the result was a contribution to the “ Law Quarterly Review," 
which is reproduced in full in Appendix I attached to this Memorial. 
(See page 18). His Lordship, referring to the Full Bench case, says, 
that an examination of the Mahomedan Law authorities raised doubt 
in his mind regarding the correctness of the decision of the Privy 
Council in a previous case (I.L.R., 17 Cal., page 498; Mahomed 
Ahsanullah Chowdhry vs. Ainar Chand Kundu ) in which their 
Lordships had laid down that there must be a substantial and not an 
illusory gift of the property to charitable uses : and his Lordship fur- 
ther says that in the judgment which he then wrote, he endeavoured 
with all possible respect to indicate the doubt which existed in his 
mind. His Lordship then refers to the later decision of the Privy 
Council reported as in paragraph 1 of this Memorial, and says, “ the 
effect of this decision is that any Wakf under which the founder has 
reserved the income to himself for life and after his death to his 
descendants cannot now be sustained in British India, and all rights 
and interests created and enjoyed under such Wakfs are destroyed/’ 
His Lordship then shows how he informed himself of the law and 
practice which* obtained in Mahomedan countries such as Turkey 
and Egypt (and Persia might also be added to the Mahomedan 
countries), and the result of his enquiry was that in such countries 
both law and practice were in favour of the validity and legality of 
the Wakfs set aside by the Full Bench and the Privy Council. His 
Lordship refers to French authorities on Mahomedan Law, which are 
in complete accord with the argument in favour of the maintenance 
of Wakfs addressed to the Full Bench and in complete accord with 
the view taken by Mr. Justice Ameer AH. 

5. The question also attracted the attention of Lord Stanley of 
Alderley, and a discussion took place in the House of Lords on the 
29th June, 1896, the proceedings of the House of Lords being 
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reproduced in Appendix II (see page 20) to this Memorial. His 
Lordship threw doubt on the correctness of the law laid down by the 
Privy Council, and bore testimony in favor of the practice in the 
matter of *Wakfs which obtained in Mussulman countries, such as 
Constantinople, Egypt, and other places. Lord Stanley also contri- 
buted an article in the same lines on the Wakfs question in the 
January No. of 1897, of the Imperial and Asiatic Quarterly Review, 
from which portions are reproduced in Appendix III (see page 23), 
having the same force as contended for by your Memorialists. 

6. That Your Memorialists thus beg leave to mention that the 
law relating to such Wakfs has been in force, as contended for by 
your Memorialists, for the last fourteen centuries, and has been 
cherished and valued by Mussulmans in every country, where Islam 
is recognised and practised as an integral and essential part of their 
religious system It is based upon the direct ordinances of the 
Founder of the Mussulman religion, which are regarded by his fol- 
lowers as divine commandments supplementary to those contained in 
the Koran. The Prophet of Islam not only declared such Wakfs to 
be valid and lawful, but encouraged their creation by dedicating his 
own property, the little he had, in favour of his posterity. And, con- 
sequently, Wakfs constituting the en dower’s family as the primary 
recipients of the charity, with an implied or express reversion in favour 
of the poor or of some other unfailing subject, have existed at all 
times from the time of the Prophet up to the present day. Every law 
book deals with the subject; and there is absolutely no difference 
among the sects into which Islam is divided about the validity and 
lawfulness of such an institution. The Fatdwai-Alamgiri , the great 
Digest of Mahomedan Law, prepared under the command of the 
Emperor Aurangzebe, and which has always been recognised as the 
highest work of authority, expressly enunciates and emphatically lays 
down the lawfulness of such Wakfs, giving minute details as to the 
manner in which they should be created. These institutions have now 
become interwoven with the entire social and religious economy of 
the Mussulmans of India, and are inseparable from their inner life as 
a community ; and many of their principal families, who have on 
occasions of emergency rendered to the State loyal and devoted 
assistance, are dependent for their existence on such Wakfs. The law on 
the subject of Wakfs constituting the endower’s descendants as the 
primary recipients of the charity is so fully set out in Baillie’s Digest, 
and Ed., pages 579-586, and Ameer Alfs Mahomedan Law, Vol. I, 
pages 216-264 and pages 620-656, that Your Memorialists venture to 
crave a reference to the same, and to the judgment of the dissentient 
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judge in the case in question reported in Indian Law Reports 20, 
Calcutta series. 

7 . It is, therefore, with great regret joined to intense alarm, that 
Yotir Memorialists venture to invite Your Excellency's attention to the 
observations of the Calcutta High Court, the tendency of which, as Your 
Memorialists have already stated, is not only to abrogate this branch 
of their law, which is an important part of their religious system, but 
to render difficult the enjoyment of their religious rites and privileges 
— an eventuality which Your Memorialists, as loyal subjects of Her 
Majesty, cannot help regarding without the gravest apprehension. 

8. Your Memorialists have no desire to make any comments 
upon the decision of the High Court or of their Lordships of the Privy 
Council, as it might neither be respectful, nor within their province 
to do so. Rut approaching Your Excellency in Council as the august 
representative of Her Gracious Majesty, they crave leave to call atten- 
tion to certian erroneous notions which, in Your Memorialist's humble 
judgment, seem to underlie the decisions in the Bengal Presidency 
unfavourable to the law of Wakfs under consideration. The first 
notion is that a Wakf under the Mussulman law must be for purely 
charitable purposes ; and for some peculiar reasons, which Your 
Memorialists submit are based on non-Mahomedan ideas, it is suggest- 
ed, that the word charity must be understood in the limited sense, 
in which it is understood in the English law. Your Memorialists 
venture to think that this fallacious notion has given rise to all the 
errors in the judicial apprehension of the question of Wakfs. As 
Your Excellency is aware, the word “charity" has a much wider 
meaning under the Mahomedan Law and includes provisions made for 
one’s own children or descendants. In order to show how meritorious 
and pious and how essentially religious a provision for one’s own 
descendants, family and kindred, is in the Islamic system, Your 
Memorialists take the liberty to quote the following precepts of their 
Prophet and Lawgiver : — 

The Apostle of God said, *• When a Mussulman bestows on his family and 
kindred, for the intention of rewards, it becomes alms, although he has not given to 
ihe poor, but to his famliy and children.” The Apostle of God said, “There is one 
DinSr which you have bestowed in the road of God, and another in freeing a slave, 
and another in alms to the poor, and another given to your family and children ; that 
is the greatest Dinar in point of reward which you gave to your family.” The 
Apostle of God said, “ The most excellent Dinar which a man bestows is that which 
he bestows upon his own family*” Omm-i-Salma says, “ I said to the Prophet, 
is there any good things for me of rewards, for my bestowiug on the sons of 
Abu Salma ? His sons are no otherwise than mine,” The Prophet said, “Then 
give to them, and for you are the rewards of that yon bestow upon them.** 
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The Apostle of God said, “ Giving alms to the poor has the reward of one 
alms, but that given to kindred has two rewards ; one the reward of alms, the other 
the reward of relationship.” 

“ The Prophet of God declared that a pious offering to one’s family ( to provide 
against their getting into want) is more pious than giving alms to beggars. The 
most excellent of sudka is that which a man bestows upon his family.” 

** To give to one's child or wife is a sudka according to the Prophet's precepts 
reported by Saad Ibn Abu Wakk&s.” 

“ It is reported by Saad bin Jaffir who received the kadis from Lais, who again 
received it from Abdur-Rahman bin KLhalid, bin Musdfar, who again received it 
from Shahdb, who received it from Ibn Mus&ib from Abu Hooraira, that the Prophet 
of God (may the blessings, &c.) declared that the best of pious offerings is a provision 
for one's self, so that he may not fall into need, and the (giving of) sudka should 
commence with those whose subsistence is obligatory on you.” 

u Said the Prophet of God, when a Moslem bestows on his family and kindred, 
with the object of earning the approval of the Almighty, it is sudka, although he has 
not given to the poor, but to his family and children.” 

“ The most excellent of sudka is that which a man bestows upon his family.” 

“ The greatest sudka is that which you give to your family ” 

“ To give money to free a slave, to give alms to the poor, to give to your 
children and kindred are all sudka * 9 

“ The piety of all acts depends upon pious motive, with a desire to obtain the 
Almighty's reward. A man who provides the means of subsistence with a pious 
motive for his family is giving charity, and the Prophet of God has declared that it 
is a holy act.” 

“ And the Prophet has declared, that a man giving subsistence to his family is 
giving sudka." 

4( Support of one’s self and his children and family is the first duty and 
necessity.” 

Ant! hence it is, that benefactions constituting one’s descendants 
and kindred as the primary recipients of the charity are regarded with 
such extreme sanctity by the Mussulman law which is synonymous 
with the Mussulman religion. 

9. That your Memorialists respectfully submit that the Maho- 
medan subjects of Her Majesty are entitled to claim that the word 
charily (Sudka) when occurring in their legal books should be con- 
strued according to the Mussulman sense, and not upon the basis of a 
hybrid mixture of English and Mahomedan legal conceptions or of 
something engrafted from English ideas on the Mahomedan use of 
the term. 

10. As regards the decision of their Lordships in the Privy 
Council, Your Memorialists submit that their Lordships were guided 
by the following amongst other considerations : — 

A . The analogy from the law of gifts under the Mahomedan 
Law, and how a Mahomedan, who could not under his law by means 
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of gifts create succession of inalienable life interests, should become 
enabled to do so merely by introducing the name of God. 

B . The principle which it is supposed necessarily underlies the 
disposition called Wakf is that there must be a charitable use, and 
therefore the bulk of the property must be devoted to charitable uses. 

C . That religious trusts must be co-extensive with charitable 
uses ; and where there are no charitable uses, there cannot be religious 
trusts ; and perpetual family settlements cannot be made in the name 
of religious trusts unless the latter take the form of a provision for the 
poor. 

D . The provision for the poor must come into operation im- 
mediately. 

E. Charity is charity according to its ordinary acceptance, viz,, 
its object must be the relief of the poor and not the support of the 
members of the family referred to in the texts and precedents cited. 

F. The texts and precedents cited in favor of the validity of 
Wakf are of an abstract character, and are very imperfectly stated. 

G. The authority of the Hedaya is against a Wakf in favor of the 
family. 

H \ The principle which underlies the whole of the decision 
of the Privy Council is that perpetuity is a thing which is to be 
avoided, and that the alleged Wakf, if valid, would sanction a per- 
petuity of the worst and most pernicious kind. 

ii. As regards argument A above cited, Your Memorialists 
respectfully submit that no analogy could be derived from the law 
of gift, which is a disposition in favor of a person without considera- 
tion, whereas Wakf is a disposition in favor of God for valid considera- 
tion. Under the Mahomedan Law dispositions are of two kinds, 
for consideration and without consideration : the latter are gifts : if the 
consideration is property, then the disposition is a sale : if the con- 
sideration is riot property but religious merit in the sight of God in the 
world to come, then the disposition is Sudka which, when it is 
regarding immovable property is Wakf. Law and religion being 
blended together and mixed up according to Mahomedan ideas, 
Swvab 9 or religious merit, as consideration is, according to the Maho- 
medan Law, equally valuable if not more valuable than property, such 
as money when offered by way of consideration or exchange. The 
argument on this head was sumitted to the full Bench by Moulvie 
Mahomed Yusoof, Khan Bahadoor, who is the President of this 
Association, and the same pretty fully convinced the Judges who con- 
stituted the Full Bench that Wakf was based on the consideration of 
religious merit, and that a Wakf upon one’s self and his descendants 
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was valid under the Mahomedan Law ; but the learned Judges, 
who constituted the Full Bench, were unable to give effect to the 
argument in consequence of decided cases both in India and in the 
Privy Council, as the following quotations from the decision of the 
Hon’ble Judges constituting the Full Bench will show: — 

(а) Mr. Justice Chose, at page 180 of the Full Bench case, 
reported in I.L.R. 20 Cal. Series, page 1 16, says : — 

“The Hedaj'a then gives (pages 335-337) the respective arguments of Aboo 
Huneefa and his two disciples. It is unnecessary to refer to them at length, but 
it may be useful to refer to oue of the arguments of the two disciples. And it is 
this, 4 There is a necessity for the appropriation being absolute, in order that the 
merit of it may result for ever to the appropriator, and this necessity is to be 
answered only by the appropriator relinquishing his right in what he appropriates 
and dedicating it solely to God, which dedication as beiug agreeable to I-aw in the 
same manner as that of a mosque, must, therefore, be made in the same mode/ ” 

( б ) Again at page 201 Mr. Justice Chose sax s : — 

* It was strongly contended before us by the learned counsel for the appellant that 
a settlement of property by way of making provisions for one’s support and the support 
of his descendants, how low soever, is itself a pious and charitable act according to the 
Mahomedan Law, and therefore the deed in question cannot be set aside upon the 
ground that there was no pious object in view, there being a contingent reversion to the 
poor ; and certain passages from some of the Mahomedan Law treatises, especially. 
Book IX, Chap, iii. Sections 2 and 3 of Baillie’s Digest were quoted before us in 
support of that position. These passages might possibly support this view, but that 
is not the view which has been accepted in our Courts, at any rate on this side of 
India, ever since the year 1798 down to the present time. 99 

(c) Mr. Justice Trevelyan at page 207 says : — 

“There can be no doubt that in questions of Mahomedan and Hindoo Law, the 
course of the decisions of the Privy Council and of this Court must first be considered. 
Attempts to disturb the decisions by reference to texts and the vernacular writings 
of ancient lawyers tend only to unsettle the law and to disturb the rights of persons 
who have acted according to the decisions of the Couits. The Mahomedan Lawyers 
of the day would be more likely to advise their clients and draw instruments in accor- 
dance with the view taken by the Court than with regard to ancient Futwas and 
Text Books. 

* * * * 

Again Mr. Justice Trevelyan says: — 

(d) As I have said, 1 agree in thinking that the present Wakfnamah is invalid. 
1 also agree in thinking that it is unnecessary to decide the question whether a gift to 
a man's descendants for ever is good, provided there be a subsequent gift to the poor 
or for other religious or charitable purposes. I use the word 4 charitable ’ in the 
English sense, as that is the sense in which it is used in the decision in English Courts 
and in the translations into English. We have been invited to use the word 4 chari- 
stable * in what is called the Mahomedan sense, *>., to use a word in another langu- 
age which may mean another thing. " 
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(e) Mr. Justice Prinsep at page 214 says: — 

“ * * Questions have been argued before this Full Bench for eight days, 

in the course of which there has been considerable discussion on complicated points 
of Mahomedan Law, and their application to cases such as that brought by the plain* 
tiffs in these suits. * * *. I think, however, that it is unnecessary to enter 

into minute considerations of what may or may not be a valid Wakf uuder the Maho- 
medan Law, as obtained from the learned Doctors, because I find that that has been 
settled by our Courts by a long course of decisions commencing from 1798. and that 
it is only in recent times, as I shall presently show, that there has been any tendency 
to question the law so laid down. ” 


Again Mr. Justice Prinsep says: — 

(_/) P. 215. “It may be mentioned here that it is only owing to the' meaning 
of this term (the object of the Wakf being religious and charitable ) that the difficul- 
ty in a great measuse has arisen. ” * * * 

(g) P. 224, “Having regard then to the qjurrent of decisions which have settled 
the law at least on this side of Tndia, I should not be prepared to adopt any new 
view of law unless it were laid down by some higher authority than one of our Indian 
Courts. ” 

* * * # 

The view of the Mahomedan Law pressed on us at the hearing of these appeals 
is certainly new to our Courts, and I may say that I have no recollection, during a 
long experience, of its ever having been addressed to me. It certainly has never 
found any place in any of our reports, nor can we find that in any of our Reports 
were Wakfs founded on the principles which we are asked to adopt ever brought be- 
fore our Courts. ” 

(h) As regards the views entertained by the late Chief Justice Sir 
Comer Petheram, in addition to his Lordship’s written judgments at page 
230 of the Report, we have his article on the Wakf question in the 
“Law Quarterly Review*’ reproduced in Appendix I to this Memorial, 
page 18. His Lordship’s views expressed in the Full Bench decision 
are quoted in paragraph 2 of this Memorial, and reference is made in 
paragraph 4*of this Memorial to the important passages of the article in 
the the “Law Quarterly Review. ” 

(1) As regards the views of Mr. Justice Ameer Ali, they need not 
be specifically quoted here. 

12. As regards the argument from “the current of decision" 
relied on by the Hon’ble Judges in the Full Bench decision, Your 
Memorialists submit that there was no uniform current against the 
validity of the Wakf ; there are many decisions in favour of its validity ; 
the current was often broken and was not sufficient to engulph and over- 
ride the Mahomedan Law. In the Full Bench decision none of the Judges 
says that the arguments addressed in the defence of the Wakf were not 
in conformity with the Mahomedan Law : the most adverse remark 
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that was made by one of the learned Judges, was, as has been already 
referred to, that the argument was “ new to our Courts, and, I may say, I 
have no recollection during a long experience of its ever having been 
addressed to me ” ; but none of the learned Judges goes the length of 
saying that the Mahomedan Law was different from what was represent- 
ed ; even Mr. Woodroffe, the then Offg. Advocate-General, who suppor- 
ted the other side of the question, could only say (see I. L. R. 20 Cal. 
Series, page 128) : “The Court has to determine the law as found in 
the Statute Book and in previous decisions. The Mahomedan Law is 
not to be applied to the case, and disquisitions of a religious meta- 
physical or philosophical character are out of place.” Again at page 13 1 
he says : “ The inference from cases is that the right to defeat creditors 
and to evade the law of inheritance and succession was not preserved 
to Mahomedans ; that the learned lucubrations of Mahomedan casuists 
were never seriously regarded ; and that these doctrines sloughed away 
leaving only genuine developments. ‘ What is religious is lawful, and 
what is lawful is religious ’ cannot be accepted as the principle. The 
power of life and death may be religious, but it is not lawful in the case 
of a husband, and the Mahomedan Law books are full of principles, 
which though religious could never be asserted in the Courts. “ In 
other words, the Officiating Advocate-General argued that though the 
Mahomedan Law was, as contended for by the Appellants, still it should 
not be given effect to. In this connection Your Memorialists take this 
opportunity to confirm what was stated by Sir Comer Petheram in his 
Article in the “ Law Quarterly Review ” that the Mahomedans, of India 
are grateful to their Lordships of the Privy Council for declaring that 
the Mahomedan Law should apply in the decision of Wakf and other 
dispositions of property made by Mahomedans, amongst whom law and 
religion are mixed up inseparably, though a contention had been raised 
that the result of a previous decision of the Privy Council was to apply 
the Engilsh Law of Settlements to cases of Wakfs. (See Appendix I, 
page 18.) 

13. The learned Judges of the Full Bench therefore in effect said 
that, assuming that the Mahomedan Law was as contended for in that 
behalf, still in consequence of the “ current,” the law was settled, and 
Privy Council alone could change it. 

14. Your Memorialists here beg to submit that in regard to ques- 
tions of Mahomedan Law, the sources of that law are the Koran, the 
Hadis (or traditions) the Ijma (or concurrence of the learned Doctors), 
and the kyas or ratiocination. The Mahomedan Law as derived from 
its four sources is expounded in the original authorities, some of which 
tiave been rendered into English with more or less of imperfections. 
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There is no fifth source in the Mahomedan Law ; and if the current of 
decision is contrary to the Mahomedan Law, then what the Courts, on 
the basis of such a current, declare to be binding on the conduct of a 
Mahomedan as a citizen and a member of a great State, is not binding 
onhis conscience as professing the Mahomedan religion. Such a conflict 
in the conscience and conduct of a community is most deplorable, and 
should Your Memorialists submit, not be allowed to exist for a moment 
longer. The attention of Sir Comer Petheram was drawn to this con- 
flict, and his Lordship has expressed himself forcibly on the subject in 
an article reported in the Law Quarterly Review. Your Memorialists 
reproduce the said article in Appendix V attached to this Memorial at 
page 26. Your Memorialists beg most humbly to draw Your Ex- 
cellency’s attention to the said article, and submit that Sir Comer 
Petheram has fully grasped the situation in regard to the conflict which 
has been unfortunately existing between.the Judge-made Mahomedan 
Law and the real Mahomedan Law ; between the Mahomedan Law as 
binding on the Mahomedans, only in so far that they have no choice in 
the matter and are forced to accept it without believing in the correctness 
of the same, and between the Mahomedan Law which is binding on the 
conscience of the Mahomedan subjects of Her Majesty the Queen-Em- 
press of India. Your Memorialists also beg to submit that “the 
highest tribunal has been misled ” ( in the words of Sir Comer Petheram) 
in its appreciation of the Mahomedan Law of Wakf, and therefore 
change of the Law laid down by the Privy Council in the matter of 
Wakf and its restoration, by means of a legislative enactment, which is 
the object of this Memorial, would not in any way be now looked upon 
as an infringement of the rights of the Mahomedan subjects. Your 
Memorialists are therefore not troubled by misgivings such as those 
felt by Sir Comer Petheram in the said article regarding the effect of 
such a legislation on the feelings of Her Majesty’s Mahomedan 
subjects. * 

15. Accordingly, when the case went to the Privy Council, their 
Lordships did not look to the current of decisions in support of their 
position but to the Mahomedan Law itself, and their Lordships did 
their best to ascertain the Mahomedan Law on the subject ; but 
owing to the imperfect report of the arguments before the Full Bench 
as contained at pages 126 and 127 of the 20th Vol. of I.L.R., Cal- 
cutta Series, the points raised before the full Bench were lost before 
the Privy Council, who delivered a judgment, the key to which is the 
analogy from the law of gifts. Your Memorialists set forth in Appendix 
VIII, page 44, the notes of arguments of Moulvi Mahomed Yusoof, 
Khan Bahadoor, more extensively than they are reported in the 20th 
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Vol. of the Calcutta Series, pages 126 and 127, and Your Memorialists 
venture to submit that all the arguments used by their Lordships in 
the Privy Council in favour of the view taken by them are answered in 
the said Appendix ; and the correct theoiy, supported by arguments 
not based on abstract precepts merely, but based on a consideration of 
jurisprudence such as the Privy Council requires, together with a 
comparative view of the different branches of Mahomedan Law bearing 
on the subject in question, is set forth in detail with authorities 
applicable to the question so as to present the law as a harmonious 
whole without there being any conflict between any two branches of 
the law such as Gift and Wakf. 

16. As regards the arguments used by their Lordships of the 
Privy Council classified under heads B . C . D. 12 . F. and G. referred to 
in paragraph 10, page 5, of this Memorial, Your Memorialists beg to 
submit that the antipathy of English Lawyers to perpetuities is based 
on reasons, the object of which is social and political progress (see 
quotations from text-writers given in Appendix IV, page 25); but 
such reasons find no place amongst a community who subordinate 
all other considerations to religion and to the consideration of Suwab or 
religious merit, and who believe that the best use of property is to make 
it useful in the world to come. (See arguments in Appendix VIII, 
para. 4, page 44)- if Suwab could be obtained by what is not 
charitable according to the notions of other nations, that cannot be 
helped as long as the British Government, justly tolerant in matters of 
religion, does not intcifere with articles of faith. Your Memorialists 
also beg to submit that there is some danger, while dealing with 
Wakf questions, in mixing up what is the motive of the Wakf with 
what is the object of the Wakf (see Appendix VIII, paras. 16 and 17, 
page 48, and para. 19, page 49). The motive must be religious and 
charitable, that is, to get Suwab as contemplated by the Mahomedan 
Law, and its object is the person or persons to be benefited in the 
wordly sense; but by a confusion of ideas the character of the motive 
is transferred to the object ; for when it is said that the Wakf must be 
religious and charitable it is meant that the recipients must be such 
that, according to ordinary conceptions and the light of natural 
religion, giving benefit to them must amount to an act of piety ; 
whereas the proper way to look at the question is to to ascertain 
what \ according to Mahomedan Law, is the motive, and the answer 
is Suzvab or religious merit ; then it must be ascertained how, according 
to that Law, the motive is realised, carried out or fructified ; and the 
answer is not only by giving to the poof, which is piety and charity 
according to all religions, but by doing acts which, according to 
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notions peculiar to the Mahomedans, amount to piety, that is, by 
giving to the owner's children, and so foith. 

17. Mr. Hamilton is principally responsible for incorrect 
notions in connection with Wakfs, for he rendered Wakfs or 
appropriations as meaning always of a pious or charitable nature : 
but this mistake has been corrected by Mr. Baillie (see Appendix 
VIII, para. 16, page 48, para. 18, page 49). And in connection with 
the use of the word charity and charitable objects. Your Memorialists 
cannot but observe that their Lordships of the Privy Council have 
lost sight of an institution, which exists amongst the Mahomedans, 
and in which none but the poor can partake, and from which the 
relatives and those in affluent circumstances are excluded : that 
institution is called the Zakat. Regarding the true nature of Zakat, 
Your Memorialists reproduce in Appendix VI, page 27 attached to 
this Memorial, a passage from Sell’s <l Faith of Islam,” which will 
shew what that institution means ; and the true nature of a Maho- 
medan Wakf being clearly shewn in this Memorial, and in the notes 
of argument of Moulvi Mahomed Yusoof, Khan Bahadoor, contained 
in Appendix VIII, no difficulty will be felt in distinguishing Zakat 
from Wakf. (See Appendix VIII, para. 10, page 46.) 

18. As regards the Texts and Precedents, which their Lordships 
characterise as being of an abstract character, Your Memorialists beg 
to submit that those texts must necessarily be of the character 
attributed to them, seeing that their primary object was to shew the 
acts which are conducive to Suwab or religious merit, it being assumed 
that Wakf is an institution to dispose of property for the purpose 
of getting Suwab or religious merit (see Appendix VIII, para. 5, page 
45). The imperfection in the statement of the Texts and Precedents 
relied on by the Privy Council is only felt when they are taken by 
themselves, but when they are taken along with what underlies the 
law of Wakfs, and the distinction between a Wakf and a Gift, the 
imperfection vanishes. Moreover, the traditions form a source of 
Law second only to the Koran, and, therefore, they are binding whether 
they are abstract or not and whether they are imperfectly stated or not, 
provided they are accepted and received as genuine and authoritative by 
recognised Text- writers, who have made the subject of the Traditions 
the object of their life-long study. Your Memorialists beg to submit in 
Appendix VII, page 37, extracts from the introduction to Mo rley’s Digest 
shewing what are the sources of the Mahoraedan Law; in what respect 
and in what veneration the Traditions of the Prophet are held by the Ma- 
homedan world: that those traditions find a very prominent place in 
the deducation and evolution of the Mahomedan Law ; that the 
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writers such as the authors of the Hedaya, the Futawai Alumgiri, and 
other works, who have uniformly held in favour of the validity of the 
Wakf as contended for by your Memorialists, are authors whose works 
command universal respect, and who have laid down the Mahomedan 
Law for the followers of Islam as propounded by the Mujtahids and 
Imams, whose business alone it was to construe the Koran and the 
Hadees , the duty of the Mokullids or followers being simply to receive 
and act as binding upon them the exposition of the law by the 
Mujtahids and Imams as expounded and laid down by such text- 
writers. The works of such text- writers should not, therefore, be 
slightly and contemptuously put aside. 

19. As regards the position that the Hedaya is against a Wakf in 
favour of the family, it is not so. (See Appendix VIII, paras. 61 (k) 
and 62, page 58, where the position is refuted.) 

20. Your Memorialists beg to submit that to leave out the 
theory of Sutvab or religious merit, and to proceed upon any 
other test such as that assumed to be involved in the word 
i charity/ is to proceed altogether on a wrong track ; because, 
suppose a case of Wakf in all respects perfect according to the 
requirements of the Privy Council but not involving the idea of 
Suwab, that would be a good Wakf according to the Privy 
Council, but not so according to the Mahomedan Law : such a 
case is referred to in Appendix VIII, paras. 56 and 57, pages 56 
and 57, namely, where a Mahomedan makes a Wakf which is 
perfectly good according to the requirements of the Privy 
Council, and even according to the strict requirements of the 
Mahomedan Law, but he subsequently becomes an apostate 
from Islam : according to the Privy Council the Wakf remains 
a good Wakf in spite of his apostacy from Islam : according to 
the Mahomedan Law the Wakf falls to the ground, and be- 
comes void ; because he ceases to be a fit subject of Suwab or 
religious merit according to the Mahomedan Law. This ex- 
ample is sufficient to shew that considerations other than that 
relating to Suwab are foreign to the question relating to the 
validity of a Wakf ; but this consideration of Suwab has been 
wholly ignored by the Privy Council, and it has been replaced 
by ideas relating to charity as generally understood in Europe, 
without the element which, according to Mahomedan notions, 
is special to it. 

21. Your Memorialists also beg to submit that the institution of 
Wakf is most common in India ; that a very large number of titles are 
dependent on Wakfnamahs of the condemned character, although, as 
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Mr. Justice Trevelyan at page 208 of the 20th Vol. of the LL.R. says, 
“ there is no evidence given of the fact in the case.” The proportion 
of Wakf cases, which come up before the Civil Courts, is very small in 
comparison with the number of Wakfs which are in existence in the 
country, although nobody ever thought of giving evidence of the 
proportion. One who knows the country also knows the fact of this 
proportion. 

22. Your Memorialists also submit that the decision of the Privy 
Council is calculated to foster irreligious ideas amongst the Maho- 
medans, and to give rise to litigation where litigation was not dreamt 
of before, t *iz., the parties to the wakfnamah itself might be tempted to 
question their own acts done in a religious mood of mind, quite forget- 
ting that they have already received consideration in the shape of 
Suwab or religious merit, and the heirs and representatives of those 
who have made Wakfs might similarly be tempted to question the acts 
of their ancestors regardless of their fate in the world to come : there 
will thus be introduced a new source of discord in a family, which 
otherwise would have lived happily and in peace. This tendency is 
not based upon imagination but on facts. 

23. Your Memorialists also beg to draw Your Excellency’s 
attention to the circumstance that in other nations such as the Hindus, 
even from wordly motives, immovable ancestral property is inalienable, 
because u even unborn sons require maintenance ” as well as the 
present generation. 

24. Your Memorialists also beg to submit that it will not be 
conducive to the political welfare of India to see old entire Mahomedan 
houses existing in full prosperity broken to pieces ; and this is the 
inevitable result of the Mahomedan Law of Inheritance, according to 
which, after the death of the owner, property is divided into fragmen- 
tary portions In fact, one of the causes of worldly decay amongst 
the Mahometans is their Law of Inheritance. The institution of 
Wakfs affords a remedy even from a worldly point of view, where the 
result of the Law of Inheritance is likely to work prejudicially. 

25. That another fallacious notion which appears to Your Memo- 
rialists to have strongly biased the Calcutta High Court in the views 
expressed by them regarding the validity of the Wakfs in question is 
founded upon a nervous dread that such Wakfs are either promotive 
of fraud or spring from a fraudulent intent. Your Memorialists, 
speaking with the profoundest respect, beg to mention that this notion 
or dread, by whatever name it may be called, is due to a confusion 
of ideas, and owes its origin to an incorrect apprehension of the 
Mahomedan Law ; for if the Mahomedan Law is properly considered, 
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lt will be seen that it provides the amplest safeguard against any fraud. 
It provides that if a man, heavily involved in debt, makes a Wakf, 
whether in favor of his descendants or for any other religious purpose, 
and dies without leaving any assets, the Wakf would be avoided, 
and the property would be sold for the satisfaction of his debts. It 
provides further that, if a man heavily involved in debt makes a Wakf 
of any kind with the object of throwing his creditors into u delay ft 
( mumatila /), the Wakf would not take effect until after the debts have 
been discharged. It provides also that when a property is hypotheca- 
ted to another, and subsequently dedicated as Wakf, the latter dis- 
position will be subject to the claim of the mortgagee. So far, 
therefore, there is no warrant for saying that the Mussulman Law gives 
anv countenance to Wakfs in fraud of creditors. But when a man is 
wholly unindebted \ and there is no claim of any person upon his 
property, the Mussulman Law, like every other system of law, provides 
that the owner may dispose of it inter vivos in any way the law 
authorises him to do so. He may give it absolutely to any human 
being, which is hiba or gift ; or he may give it absolutely to God, 
which is Wakf. In both these cases, the right of the donor ceases 
absolutely when once the donation has been actually made. In case 
of a dedication to the Almighty the dedicator is allowed to condition 
how the usufruct should be enjoyed and 7 vko shall enjoy it. And 
therefore a Wakf is defined as — 

Implying ** the relinquishing the proprietary right in any article of property, 
such as lands, tenements, and the rest ; and consecrating it in such a manner to the 
sendee of God that it ' may be of benefit to men, provided always that the thing 
appropriated be, at the time of the appropriation, the property of the appropriator, 
...(i Select Reports, page 17).” 

But the property remains always the property of God, and can 
never be resumed or revoked by the donor or his heirs, or affected by 
his or their subsequent conduct. This, Your Memorialists submit, is 
the real principle of the Mahomedan Law, which they are grieved to 
find has been wholly misunderstood or overlooked by the Courts on 
this side of India, with results so disastrous to the Mahomedan 
Community. 

26. That as Your Excellency in Council is aware, the Bombay 
High Court has affirmed the validity of such Wakfs; and though, 
whilst doing so, it has made a slight variation from the recognised 
Hanafi law, viz., in requiring that the unfailing purpose should be 
expressly mentioned : there is some warrant for this view, in the isola- 
ted opinion of one Mahomedan jurist (Im&m Mahomed). But the 
enunciations of the Calcutta High Court, Your Memorialists beg to 
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state with the 'greatest deference, are in absolute conflict with the 
Mahomedan Law of every school and of every sect. 

27. That Your Memorialists understand that, under the English 
Law itself, subsequent creditors have no right to question the lawful- 
ness of a disposition made by a person previous to his indebtedness. 
The same principle is in force in the Mahomedan Law : a man makes 
a disposition by hiba or Wakf, when he is free from debts, which dis- 
position he lawfully effectuates, thus destroying all right of private 
property ; his subsequent indebtedness surely cannot affect the validity 
of the previous disposition apart from any question of concealment or 
fraud. It may be that a man constitutes a particular property as Wakf, 
and keeps the dedication concealed, and subsequent thereto induces 
outsiders to give him credit on the security of the same property. The 
Mahomedan Law provides its own remedy for such cases. But the 
Courts which have held against such wakfs do not proceed upon the 
ground of concealment of fraud in specific cases. They lay down the 
general rule that a Wakf, constituting the members of the dedicator’s 
family as the beneficiaries thereof, is invalid. Your Memorialists sub- 
mit that in administering any system of law, it is the duty of the Courts 
to find out what that law is, and not to attempt to evolve rules unrecog- 
nised by that system. 

28. Under the Mahomedan Law, a Wakf must be either impliedly 
or expressly perpetual. Baillie’s Digest, page 575, Ameer Ali’s 
Mahomedan Law, Volume I, page 186. Perpetuity is therefore of the 
essence of a Wakf, and consequently no notion founded on the purely 
English doctrine against perpetuities should be allowed to bias the 
judicial determination of questions arising under the Mussalman law. 
It would be most dangerous and acting contrary to the spirit of the 
British rule in India, and the well-established practice of the Indian courts, 
confirmed by their Lordships of the Privy Council, if, in questions of 
Wakfs, an ^institution essentially religious in its nature and clearly 
defined in the Islamic Law itself, a technical rule of English Law of 
doubtful public policy were allowed to control the judgments of learned 
judges before whom the question happens to be litigated. It is 
besides common knowledge that in this country there exist many purely 
secular settlements of property in the nature of inalienable Rajs and 
Zemindaris, fully recognised in law, and yet offending against the Eng- 
lish rule relating to perpetuity; that, as Your Memorialists have already 
ventured to observe, the law of Wakfs, one of the most cherished 
commandments of their Prophet, forms the foundation of their pros- 
perity as a community, and serves to impart a stability and security to 
their benefactions and their families, which would otherwise be 
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completely wanting. It would be superfluous on the part of Your Memo* 
rialists to point out how necessary the existence of such families is to 
the well-being of the community and the State ; how disastrous it 
would be for the general Mahomedan population, and how prejudicial 
to the best interests of good government if they should happen to be 
swept away, and their properties to pass into the hands of speculative 
money-lenders. 

29. Your Memorialists also beg to submit that the necessarily 
inadequate consideration, which the Privy Council must have, from the 
very nature of things, bestowed upon the various branches of the 
Mahomedan Law bearing on the subject of Wakfs as compared with 
the deep consideration of the whole of the Mahomedan Law by 
Moojtahids , Doctors and Divines such as Aboo Haneefa, Aboo Yusoof 
and Mahomed, was not calculated to lead with certainty to the conclu- 
sion that the Mahomedan Law of Wakfs could not be such as conten- 
ded for by your Memorialists, on the ground alleged that such a view 
of the Mahomedan Law of Wakfs was inconsistent with the Mahome- 
dan Law of Gifts. As already submitted, the Law of Gift, if properly 
understood and differentiated from the Law of Wakf, affords no room 
for such a conclusion. And any seeming inconsistency between the 
Law of Wakf and the Law of Gift such as that indicated above should 
not lead to the conclusion that Moojtahids of such light, learning and 
authority as Aboo Haneefa, Mahomed and Aboo Yusoof were wrong — 
a conclusion which necessarily follows from the decisions of the Privy 
Council ; because those learned Moojtahids have held in black and 
white that the Wakf condemned by the Privy Council is valid. When 
the Privy Council asked for authority. Your Memorialists submit that 
the true answer was that the writings of the Moojtahids constituted 
authority absolutely binding on all the Mookullids or followers. How 
vast should be the knowledge of a Moojathid and what he must know 
before he becomes a Moojtahids Your Excellency will find from a 
quotation from Sell’s work contained in Appendix VI, page 27. It is 
common knowledge that the word of the Moojtahid and his exposition 
of the law are binding on his followers, and the same must be given 
effect to by the Kazee. If once it becomes known broadly that the 
highest court has laid down that the Moojtahids % views are not binding 
on the Mahomedan subjects of Her Majesty the Queen-Empress of 
India, and that everyone is free to evolve a tenet for himself, the 
political and religious consequences will be serious : everybody would 
be free to construe the Mahomedan Law according to his own light ; 
the Moojtahids ’ views would be cast aside, and everybody would be his 
own master. What is here said of the Moojtahids can be said with 
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equal force and relevancy of the Text-\vriters, such as the author of the 
Hedaya and other works, where the law has been uniformly laid down 
as contended for by Your Memorialists. Such Text- writers have spent 
the whole of their lives in the pursuit of knowledge and in the study of 
Mahomedan Jurisprudence, disdaining altogether worldly honour and 
preference. Notwithstanding all the pains they have taken, and all the 
austerities which they have practised, still they havenot attained the neces- 
sary degree in knowledge and learning so as to be entitled to the dignity 
of Moojtaktds . But there is enough in their works to justify the univer- 
sal conclusion that they have correctly laid down what the Moojtaktds' 
views were upon questions of Mahomedan Law. The Acts of the 
Legislature preserve the Mahomedan Law to the Mahomedan subjects 
in great many matters, and the Privy Council say (and Your Memorial- 
ists are extremely grateful to them for saying so) that Wakf is inclu- 
ded in those matters. Such being the case, the question is, where is 
the Mahomedan Law to be found. The answer to it is to be found 
in those Text-books which correctly represent the views of the Moojta - 
hids and Imams, who have based their views on the correct sources of 
the Mahomedan Law, which are the Kooran, the Traditions or Hadis, 
and the Ijma and Kyas. These Text-books themselves constitute 
authority. To ask for authority for those Text-books is to ask for autho- 
rity for authority. To disregard the Text-books and the exposition 
of the law laid down by the Moojtaktds in accordance with the Tradi- 
tions of the Prophet, is to sweep away the whole of the Mahomedan 
Law, and that has been done in this particular case on a misconception 
of the Law of Wakfs, and on an irrelevant application of analogies 
from the law of Gifts, and on an erroneous meaning of the word 
charity. In paragraph 39 at page 53 of Appendix VIII will be 
found in unmistakable and unambiguous language, the positive rule laid 
down by Aboo Yusoof as guide on the subject in question. The Privy 
Council in ignoring that rule in effect say to Aboo Yusoof “You, 
Aboo Yusoof, are wrong in the rule of Ia>v laid down by you on the 
subject of Wakfs, because that view is in conflict with the Mahomedan 
Law enunciated by you on another subject, viz., the subject of Gifts, 
and the same is also in conflict with our view on the question of Perpe- 
tuities. Therefore whilst laying down the law on the subject of Wakf 
you have forgotten the Mahomedan Law on the subject of Gift and also 
ignored our rule of policy based on Perpetuities. ” 

30. Your Memorialists, therefore, beg to submit the following 
propositions : — 

I. That gift is a disposition essentially different in its nature, 
from Sudka or Wakf, and therefore there could be no analogy 
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between a gift and a wakf. ( See paragraph 1 1 of this Memorial, page 6, 
and paragraphs 5 and 6 of Appendix VIII, page 45.). 

II. That the creation by means of gift of a succession of life- 
estates is forbidden not because the Mahomedan Law looks with dis- 
favour upon perpetuities but for a different reason. (See paragraphs 
f, 2, page 44, and 1 3, page 47 of Appendix VIII). 

III. That the prohibition against perpetuities in other systems of 
Jurisprudence is based on reasons which do not obtain in the Maho- 
medan Law. (See paragraph 3 of Appendix VIII, page 44). 

IV. That Suwab or religious merit is equally valuable with and 
in fact more valuable than property in a wordly sense. (See para- 
graph xi of this Memorial, page 6, and paragraph 8, page 45, and 
paragraph 9, page 46 of Appendix VIII). 

V. That texts, supposed to be of an abstract character, and pre- 
cedents supposed to be imperfectly stated, proceed upon the assump- 
tion that religious merit or Suwab is a valuable consideration, its value 
being estimated with reference to God’s favour in the world to come. 
The object of those texts and precedents is to point out by what acts 
religious merit can be acquired. (See paragraph 1 8 of this Memotial, 
page 10, and paragraph 53 of Appendix VIII, page 56). 

VI. That a consideration of the law of Wakf, by ignoring the 
Mahomedan idea of religious merit, and by subverting the rules which, 
according to Mahomedan Law, point 011L how religious merit is to be 
acquired, is a non-Mahomedan mode of dealing with the question. 
(See paragraph 8 of this Memorial, page 4, and paragraphs 16 and 17 
of Appendix VIII, page 48). 

VII. That for the purpose of finding what acts lead to religious 
merit, one must confine himself to the Mahomedan Law, and should 
not be guided by notions derived from other and more familiar sys- 
tems ; hence the meaning of the word charity must be gathered from 
the texts and precedents referred to in the Mahomedan Law and in 
the Mahomedan Law only. (See paragraphs 9 and 17 of this Memo- 
rial, pages 5 and 10, and paragraph 19 of Appendix VIII, page 49). 

VIII. That the consequence of dissociating the considera- 
tion of religious merit from the consideration of the *Wa&f of a 
Mahomedan, would be to render valid a Wakf which is not so 
under the Mahomedan Law : as for instance the Wakf of a 
Mahomedan who turns an apostate from his religion. (See 
paragraph 20 of this Memorial, page 11, and paragraphs 55, 
56 and 57 of Appendix VIII, pages 56 and 57,) 

IX. That the researches of Europeans who have applied them- 
selves to the questions have established that the practice in Mussal- 
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man countries in regard to Wakfs and the law relating to Wakfs 
which obtain in those countries, are in favour of the validity of Wakfs 
declared to be illegal by the Full Bench and the Privy Council. (See 
paragraphs 4 and 5 of this Memorial, page 3, and Appendices I, 11 
and III, pages 18, 20 and 23). 

X. That it is incorrect to suppose that the authority of the 
Hedaya was against a Wakf on one's self and children. (See para- 
graph 19 of this Memorial, page n, and paragraphs 61 (>&) and 62 of 
Appendix VIII, page 58). 

XI. That the confusion which sometimes arises in the considera- 
tion of the motives of a Wakf and its object ought to be avoided. 
(See paragraph 16 of this Memorial, page 9, and paragraphs 16, 17 
sind 19 of Appendix VIII, pages 48 and 49). 

XII. That there being only four sources of the Mahomedan Law, 
and current of decisions not being one of them, if the current how- 
ever strong is against the Mahomedan Law, that current should be 
diverted to the right channel, instead of the Mahomedan Law being 
diverted so as to flow with the current, and thus flow into a wrong 
channel. But in regard to Wakfs that current is not an uninterrupted 
current. (See paragraph 14 of this Memorial, page 8, and paragraph 
66 of Appendix VIII, page 61). 

XIII. That perpetuity can be traced amongst other nationalities 
in India whose ancestral immoveable property is inalienable, (See 
paragraph 23, 24 and 28 of this Memorial, pages 12 and 13*. 

XIV. That the result of the Mahomedan Law of Wakfs is, to a 
certain extent, to remove the injurious consequences arising from 
minute siib-divbioiis of property when left to the operation of the 
ordinary law of inheritance. (See paragraph 24 of this Memorial, 
page 12 ). 

XV. That political considerations likewise point to the desir- 
ability of maintaining in compactness and unity some of the great 
Mahomedan houses and families in which property is held entire and 
indivisible under the law of Wakf. (See paragraph 28 of this Memo- 
rial, page 13). 

XVI. That in order to ascertain the Mahomedan Law of Wakfs, 
you should ascertain on what points the Mahomedan lawyers are 
agreed in regard to the question of Wakfs, and on what points they 
disagree, instead of introducing a new point of view from which 
look at the Mahomedan Law of Wakfs. (See paragraph 19 o 
Appendix VIII, page 49). 

XVII. That the points relating to the Mahomedan Law of Wakf 
wherein all the three Imams are agreed are sufficient to solve the 
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question under consideration ; and it cannot be laid down that their 
consideration of the question must be defective because it contravenes 
some other portion of the Mahomedan Law which has no connection 
with the law of Wakfs, such as the law of Gifts. (See paragraph 2 9 
of this Memorial, page 14, and paragraph 19 of Appendix VIII, 
page 49). 

XVIII, That the way to arrive at a correct conclusion as to what 
is actually the Mahomedan Law upon a certain question is to find out 
how the Mahomedan Law lias been laid down by its propounders who 
are the Imams, and by the Text-writers who are its exponents, instead 
of finding out how it ought to have been laid down according to Eu- 
ropean ideas and views. (See paragraph 20 of this Memorial, page 14, 
and paragraph 66 of Appendix V 1 JI, page 61 ). 

XIX. That the institution of Wakf lends no countenance to the 
hypothesis that that institution encourages chicanery and could be used 
as a machinery to defeat the just rights of bond-jide creditors. (See 
paragraphs 25 and 27 of this Memorial, pages iz and 13, and paragraph 
14 of Appendix VIII, page 4 7). 

XX. That to lay down the Mahomedan Law in a manner incon- 
sistent with what is laid down by the Imams and expounded by the 
Text-writers is to propound the Mahomedan Law in a manner not 
binding on the conscience of Her Majesty’s Mahomedan subjects. 
The conflict between conscience and conduct should be avoided. (See 
paragraph 14* page 8 of this Memorial, and paragraph 35, page 32 of 
Appendix VIII : see also Appendix V, page 26). 

31. That, under the circumstances detailed above, Your Memoria- 
lists feel it their duty to address this earnest appeal to Your Excellency 
in Council to save their community from further destruction, and to 
restore to the Mahomedans of India the undisturbed enjoyment of an ins- 
titution entirely religious in its character and origin, and with which are 
intimately associated their dearest religious interests and feelings, and 
which is based upon the clearest ordinances of the Prophet, and sup- 
ported by an uninterrupted series of decisions and opinions of the most 
eminent Mahomedan Muftis, Kazis and Jurists, dating from the very 
birth of Islam, and in accordance wherewith innumerable settlements 
of properties have been effected throughout the length and breadth of 
India, so that the institution of Wakfs has taken a deep and abiding 
root in the social and religious organisation of the Community, and 
cannot be injured without shaking Moslem Society to its very basis ; and 
thus to reassure the Mussalman subjects of Her Majesty the Queen 
Empress, who have been ever royal in their devotion to the British rule, 
that the British Government still adheres to that cardinal principle .of 
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its administration, which guarantees to every class and creed of Her 
Majesty’s subjects enjoyment of their own laws and religion. 

3 2m Your Memorialists therefore most humbly pray that Your 
Excellency in Council may be pleased to pass an Act restoring to the 
Mussalman subjects of Her Majesty the Queen Empress the law of 
Wakfs as cherished and understood by them, that is to say, an Act de . 
daring the validity of Wakfs created by a Mahomedan constituting his 
children and descendants and kindred the immediate recipients of the bene • 
faction ; in fact, to codify the law as it is to be found in the He day a > the 
Fatawai Alumgiri and other Text-books ; or take such other steps for 
that purpose as may seem fit and proper. 

And Your Memorialists, as in duty bound, 
shall for ever pray. 


No. 9. — Appendix I to the Memorial ; being a reproduction of 
the views expressed by Sir W. Comer Petheram, the late 
Chief Justice of Bengal, on the Mahomedan Wakf question 
from the “Law Quarterly Review ” for 1897, to be found at 
page 383 of Vol. XIII of that Review. 

* Mahomedan Law of Wakf 

The question what is or is not a valid wakf according to 
Mahomedan law first came before me judicially in the year 1892 in 
the case of Shuk Lai Podar v. Bikafii Meah . Mr. justice Hill was 
sittiug with me at the time, and as we found that there were two 
decisions of the court on the subject which appeared to us to be 
in conflict, we thought it right to refer the question to a full bench. 
The two cases are Russomoy Dhur Chowdhry v. Abdul Fata Mahomed 
Jshak, I.L.R., 18 Cal., 399, decided on February 24, 189*, by 

Tottenham and Trevelyan JJ., and Meer Mahomed Isral Khan v. Sashti 
Churn Ghose 9 I.L.R., 19 Cal., decided by O’Kinealy anil Ameer 
Ali J.J., on March 18, 1892. In the first case the learned judges 
held that a wakf cannot be sustained unless the property is dedicated 
solely or, at least, primarily and substailtially to religious or charitable 
objects. In the second case it was held that a wakf in favour of 
settler’s children aud kindred in perpetuity with a reservation of the 
whole income in favour of the settler himself for life was valid. v The 
question was afterwards argued before a full bench of which Mr. 

* Referred to in paragraph 4, page 3, paragraph 11(h), page 7, and paragraph 
13 , page 8, of the Memorial. 
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Justice Ameer Ali was a member, when three out of the five judges 
who composed the bench, took the view which had been taken in 
the first case, and Mr. Justice Ameer Ali adhered to the opinion he 
had expressed in the second. I thought that the particular case before 
us was concluded by the judgment of the Judicial Committee in 
the case of Mahomed Ahsanulla Chowdhri v. Amar Ckand Kundu , 
I.L.R., 17 Cal., 498, delivered on November 9, 1889, in which 

the Committee ruled that in order to create a valid wakf according 
to Mahomedan law there must be a substantial and not an illusory 
gift of the propety to charitable uses, but declined to decide whether 
or not a gift of the property to charitable uses which was only to 
take effect after the failure of all the granter’s descendants would 
be illusory. An examination of such Mahomedan books as were then 
accessible to me raised a doubt in my mind whether the decision of 
the Judicial Committee was in accordance with Mahomedan law as 
administered in Mahomedan countries, and an examination of the 
decision of the various courts in British India led me to think that 
until the decision of the case of Amrita Lai Kalidas v. Shaik Hassan> 
I.L.R., n Bombay, 492, by Mr. Justice Farran at Bombay on March 
ii, 1887, no one in India had suggested that a wakf under which 
the income of the property was reserved for the benefit of the founder 
for his own life, and after his death for that of his descendants in 
perpetuity, was not valid according to Mahomedan law. This im- 
pression was greatly strengthened by the fact that in the Tagore 
Law Lectures which were delivered by a Hindoo, Babu Shama Churn 
Sircar, in 1874, the doctrine is stated as clear and undisputed. In 
the judgment which I then wrote I endeavoured with all possible 
respect to indicate the doubt which existed in my mind. Afterwards 
on November 23 and December 15, 1894, the same question was 
again considered by the Judicial Committee, when the case of 
Russomoy Dhur Chowdhri v. Abdul Fala Mohamed Ishak , I.L.R., 
22 Cal., 6; 7, came before them on appeal from Tottenham and 
Trevelyan JJ. The Committee then re- affirmed their decision that 
the property in question must, in substance, be devoted to charitable 
purposes in order to make it a valid wakf according to Mahomedan 
law ; and further laid it down as a principle of Mahomedan law 
that a provision for the poor after the total extinction of a family 
would be illusory. The effect of this decision is that any wakf under 
which the founder has reserved the income to himself for life and after 
his death to his descendants, cannot now be sustained in British India, 
and all rights and interests created and enjoyed under such wakf 
are destroyed* The decision of both points was necessary for the 
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decision of the case, and the ruling is, of course, binding on every 
judge in British India. The judgment of the Judicial Committee 
as delivered by Lord Hobhouse contains a passage for which I am 
sure the inhabitants of India, as well Hindoos as Mussulmans, will 
be grateful. It is as follows : — Among the very elaborate arguments 
and judgments reported in Bikani Meat/s case, some doubts are 
expressed whether cases of this kind are governed by the Mahomedan 
law, and it is suggested that the decision in Ahsanulla Chowdhri’s 
case displaces the Mahomedan law in favour of English law. Clearly 
he Mahomedan law ought to govern a purely Mahomedan disposition 
of property/ After the judgment of the full bench had appeared, 
the subject was a good deal discussed by Mahomedans in India, 
and 1 was struck by the fact that every Mahomedan who spoke to 
me on the subject agreed with Mr. Justice Ameer Ali, and they all, 
both lawyers and laymen, asserted that there was no doubt that a 
wakf, as understood by Mahomedans, was such as he had described 
it in his judgment. At about the same time I had conversation on the 
subject with a gentleman who then occupied a very important position 
in the Government of India, but who had spent many years in ollicial 
ipositions in Mahomedan countries. He assured me that the law, 
as laid down by the majority of the full bench, was not in accordance 
with the Mahomedan law, and that it was within his own knowledge 
that a very large proportion of the land, both in Turkey and Egypt, 
was held under family settlements created by way of wakfs constituted 
and conditioned in the way which Mr. Ameer Ali asserts is lawful accord- 
ing to Mahomedan law. As the matter appeared to me to be of 
considerable importance, I have thought it worthwhile to endeavour 
to ascertain how the law on the subject is understood and administered 
at the present time by Mahomedan judges in Mahomedan countries, and 
have quite easily obtained two French translations of books which ap- 
pear to deal with the whole subject, and to indicate how the institution 
is regarded in Turkey, Arabia and Egypt* The title of one of these 
books is 4 Droit Mussulman. Le Wakf ou Immobilisation d’aprbs 
les Principles du Rite HanUite. Traduit de I’Arabe par MM. Benoit 
Adda, Avocat, et Elias D. Ghalioungui, Interpret©/ It was published 
at Alexandria in 1893 and contains two parts. The first part is a 
translation of an Arabic book written about 1489 a.d. The second, 
of an Arabic book written in the early part of the present century, 

I think it worthwhile to quote here one passage from the translator's 
preface, though perhaps, after the authoritative dictum, which I 
have already quoted, the proposition will not be disputed. They 
say (page 8): * Nous espdrons que notrc ouvrage sera d*une utility 
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pratique non seulement eu Egypte; mais aussi dans tout rOfient, 
car partout o& rfegne l'lslamisme ce sont les m6mes us et coutumes qui 
sont en vigueur, et c’est avec raison que le savant orientaliste Docteur 
Worms a dit dans ses recherches sur la constitution de la propri£t£ 
territoriale dans les pays Musulmans : 44 Tous les empires Musulmans 
tie sont que des fractions d’une m€me soci£t6 soumise a la mtoe 
Loi, au m£me Code administratif et politique, et oil tout est identique 
et common jusqu’aux coutumes les moins importantes.” 9 This book 
does not contain any such clear statement on the subject as that which 
I shall presently quote from the other, but from beginning to end it 
deals with the institution on the assumption that for a person to make 
a provision for his descendants is a good work, and is one to which 
a wakf may be properly devoted. The other book is a translation of a 
book written in Turkish and published in Constantinople in 1890. Its 
title is * Lois r£gissant les Propri£t£s d£di6es (Awkafs). Par Omar 
Hilmy Effendi. Tr. du Turc par C. G. Stavoidfes and Simon Dahdah, 
1895/ The following extract from the translator's preface will explain 
the writer's position and the character of the book : — 

4 Feu Omar Hilmy Effendi, President de la Chambre Civile a la 
Cour de Cassation, a codifi£ toutes les lois, tous les 6dits et rescrits 
imp£riaux qui r^gissent les Awkafs dans I 'Empire Ottoman et il a 
appel£ son ouvrage : Ithaf Ut-Akhlaf Ft Ahcam II Awkafs y c’est-a- 
dire : “ Present fait & nos successeurs des lois qui r^gissent les 

Awkafs.” Ce livre a imprim&par la Faculty de Droit de Stamboul ; 
c'est dire qu’il avait 6 te soumis au pr^alable A l’approbation des 
sommit£s juridiques officieilles de 1 ’Empire. Par consequent, ou peut 
consid£rer ce livre comme un veritable code, reconnu, des Awkafs. 
Aussi, nous avons cru rendre service aux juris tes de TEurope, qui 
s'occupent des lois musulmanes et k tous les Europ^ens qui poss^dent 
des immeubles en Turquie, en le traduisant du turc en fran9ais.’ 

The book is divided into chapters and articles. Articles 77 and 
92 are as follows : — 

4 Art. 77. II est n^cessaire que l’oeuvre pour laquelle est fait un 
wakf soit, dans son essence et dans l'intention de l’instituant, une 
oeuvre pie. C*est pourquoi, lorsque cette oeuvre ne l'est pas, le wakf 
est nul. Mais, si elle Test dans son essence, sans PStre dans l’inten- 
tion de l’instituant et vice versa, le wakf est nul. 

Art. 92. La clause d’apr&s laquelle Pinstituant d*un wakf en 
affecte le b£n£fico k sa personne et k ses eufants ne vicie point la 
validity du wakf. Example : si quelqu'un fait wakf sa inaison k condi- 
tion que son revenu ou que son usage lui appartiennent durant sa vie. 
et qu’apr6s sa mort ils reviennnent k ses petits-enfauts, le wakf est 
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valable et la condition est ex^cutoire. De meme si quelqu’un en 
iaisant wakf sa propria met la condition que le produit de ce wakf 
serve & payer ses propres dettes, le cas £ch6ant, le wakf est valable et 
la condition est ex£cutoire. 9 

Chapter iv. is entitled— 4 Des conditions mentioned par les 
instituants des wakfs. 9 

* Sect. Ire. — Des conditions dans les wakfs en faveur des enfants, 
des parents et des voisins. 9 

This section deals with the institution on the clear assumption 
that a provision for the benefit of the founder himself and his descen- 
dants is an ‘oeuvre pie within the meaning of Art. 77, and it, and 
indeed the whole book, would seem to support the view of the institu- 
tion taken by Mr. Justice Ameer Ali. 

As 1 have said before, I think the matter one of considerable 
importance ; and as I know that it is considered of vital importance 
by the Mahomedan community in In<lia, I have thought it worth- 
while to draw attention to these facts and authorities in order that 
when the matter is again brought before the Judicial Committee, as 
will certainly be the case, the counsel who argue it, and the judges 
who decide it, may, if they please, be in a position to ascertain how 
such a question would be dealt with by a Mahomedan Court in a 
Mahomedan country. 

W. C. Petheram. 


No. 10.— Appendix II to the Memorial ; being a Report of the 
Proceedings in the House of Lords, dated the 29th June, 
1896, in regard to the question of the Validity of Wakf 
according to Mahomedan Law. (A reprint of an Extract 
from the Parliamentary Report No. 6 for August, 1896, 
from pages 55, 56, and a part of 57 of Volume VII, No. 8, 
of a Publication entitled 11 India. 99 ) 

Imperial Parliament, June 19 th, House of Lords , Mussulman Law 

in India . 

Lord Stanley of Alderley rose to ask whether the Secretary of 
State for India was aware of the alarm prevailing among the Mussul- 
man subjects of her Majesty in India, owing to a recent decision of 
the Judicial Committee of the Privy Council in the case of Abdul 
Fata Mahomed Ishak and others versus Russomoy Dhar Chowdry and 
others, the effect of which was to abrogate an important branch of the 

Referered to in paragraph 5 , page 3, of the Memorial. 
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Mussulman law — namely, that relating to family wakfs, or the law 
relating to the creation of benefactions for the endower’s family, with 
the reversion for the general poor ; whether it was not the fact that the 
full enjoyment of their law and religious usages and institutions, so 
far as they did not conflict with any statutory enactment, has been 
guaranteed to the Indian Mussulmans by her Majesty’s Proclamation. 
The law in question related to one of their most cherished institutions, 
upon which depended the prosperity of their principal families, 
which had rendered important services to the State in times of danger ; 
whether it was not the fact that numerous memorials had been pre- 
sented to the Indian Government against this judicial decision ; and 
whether they have not prayed for a declaratory Act declaring the 
validity of the law which had been held to be invalid ; and what steps 
the Government propose to take to redress the wrongs inflicted by 
this decision of the Privy Council. The noble lord said that he regret- 
ted having to differ from the opinions of the noble lord (Lord 
Hobhouse), and he regretted having been told by him that he 
thought this question of wakfs was dead, since it was as lively as ever, 
and the noble lord might have remembered that 44 the evil that men 
do lives after them.” The notice on the Minutes had been prepared 
about last July, at which time memorials against the Privy Council 
judgment had been sent in to the Indian Government. This notice 
had been put on the Minutes in August and September last, so that 
there had been ample time for obtaining some of these memorials. 
He would, perhaps, be told that no memorials had been received at the 
India Office. This was most likely, if they had not been asked for, 
and after the notice last September, they ought to have been asked 
for ; and the Indian Office ought to be ready with an answer to the 
question as to these memorials. The Mussulmans, however, were not 
the only persons aggrieved by the attitude recently taken by the Indian 
Administration, with regard to family settlements. The Hindus also 
had reason to complain of a decision in what was called the Tagore 
case. He had always felt the highest respect for the Judicial Com- 
mittee of the Privy Council, and he voted against his inclination and 
against a Resolution moved in 1872 by the late Earl Stanhope, and 
supported by the noble Marquis now at the head of the Government, 
on the occasion of the appointment of the late Sir Robert Collier 
to a seat on that Bench, because of the high opinion that was entertain- 
ed at- the time of the judicial capacity of that learned gentleman. He 
did not remember ever having read or heard of anything to diminish 
the judicial reputation of Sir Robert Collier during all the time that 
hf^ sat in the Privy Council, During that debate in 1872 the noble 
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Marquis (the Prime Minister) had blamed the parsimony of. Mr* Glad* 
stone’s Government, which had given too low a salary for the Privy 
Council Judgeships, and if the salaries then fixed were still insuffici- 
ent, he hoped her Majesty’s Government would make them such as 
to secure a first-rate man for the next appointment to the Judicial 
Committee. He could not help thinking that the decision of the 
Privy Council, to which he was now calling attention, was likely to 
jeopardise the reputation of the Judicial Committee. Some decisions 
might err from the judges not being sufficiently informed on the sub- 
ject before them, but in this case the decision quoted several very 
good authorities, but only for the purpose of disregarding them. 
Syed Ameer Ali was an authority before he became a High Court 
judge at Calcutta. The judgment quoted from him frequently, and 
its reasons for differing with him were, to say the least, extraordinary. 
The judgment said : “ Tiie opinion of that learned Muhammadan 

lawyer is founded, as their lordships understand it, upon texts of an 
abstract character, and upon precedents very imperfectly stated. For 
instance, he quotes a precept of the Prophet Muliammed himself, to 
the effect that c A pious offering to one’s family to provide against 
their getting into want is more pious than giving alms to beggars.* *’ 
Further on the judgment said : *• These precepts may be excellent 

in their proper application. They may, for aught their lordships 
know, have had their effect in moulding the law and practice of wakf 
as the learned judge says they have.” This last sentence ought to 
have run as follows : “ These precepts, as their lordships very well 
knew, had moulded the law and practice of wakf.” This point, as to 
which the Court professed ignorance, was proved by language. The 
judgment used the word “ Muhammadan ” instead of Mussulman ” as to 
communities. IJe did not complain of this, since it was an ordinary 
English phrase ; but as a matter of fact, the adjective “ Muhammadan” 
was never used in any Mussulman country or language except with 
reference to and to describe tiie law founded by the Prophet, which 
was named “ Sheriat i Muhammadiyeh, ” so that Muhammadan law 
was correct, and a Muhammadan community an incorrect expression. 
Besides the precepts quoted by Syed Ameer Ali, other sayings of the 
Prophet showed that he recommended charity to the family and depen- 
dents of a man in preference to more distant poor. Abu Iiurairah said 
a man came to his Highness (to ask about alms and charity) and said, 
“ l have got one dinar,” he said, “expend it upon yourself;” the man 
said, “I have got another dinar,” the Prophet said, “expend that upon 
your children.” The man said, “ I have got another dinar.” He said, 
“ expend that upon your relations, your women, father and mother,” 
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He said, u I have got another dinar.” The Prophet said, “ex- 
pend that tfjpoit your servants.” The man said, 44 1 have got another 
dinar.” He said, “ You know best the condition of the person 
most worthy of it. and whoever you know to be so give it.” (Mishcat 
ul Musabih, Calcutta, 1809, Volume I., page 455). This judgment 
of the Judicial Committee appeared to have gone wrong, because 
it failed to be distinguished between gifts and wakfs. Gifts in 
perpetuity, it said, were forbidden by Mussulman law: this is true; 
but the essence of wakf was its perpetuity. The judgment quoted 
an opinion of Mr. Justice Farran which showed this : That judge had 
described a settlement as M a perpetuity of the worst kind which would 
be invalid on that ground unless it can be supported as an okfnatneh.” 
The Privy Council judgment was very near arriving at a correct inter- 
pretation and decision when it declared : — Whether it is to be taken that 
the very same dispositions, which are illegal when made by ordinary 
words of gift, become legal if only the settler says that they are made 
as wakf, in the name of God, or for the sake of the poor. To these 
questions no answer was given or attempted, nor can their lordships 
see any.” They ought to have seen the answer for the judgment men- 
tioned in the law book “ Hedaya.” This book was translated and pub- 
lished by order of the Bengal Government in 1791, and a new edition 
of it was published in 1870. This authority said (page 234) : — “An 
appropriation (or wakf) is not complete according to Hanifa, unless 
the appropriation destine its ultimate application to objects not liable 
to become extinct ; as when for instance a man destines its application 
ultimately to the use of the poor (by saying I appropriate this to such 
a person, and after him to the poor), because these never become 
extinct.” So that when the judgment said, “ Their lordships agree 
that the poor have been put into this settlement merely to give it a 
colour of piety, and so to legalise arrangements meant to serve for the 
aggrandisement of a family,” their lordships appeared to have been 
ignorant of what was laid down in a law book that was one of the best 
known in India, and to have imputed to the settlers as a colourable 
regard for the poor what was in fact a legal technicality. Whatever 
fault might be found with this judgment, the merit of great candour 
must be conceded to it. It stated that this Board in Ahsanulla’s case 
adopted the view of Mr. Justice Kemp to the effect that provision for 
the family out of the grantor's property might be consistent with the 
gift of it as wakf. It also cited the judicial opinion of Mr. Justice 
Ameer Ali in Bikani Meah’s case, a dictum of Sir Raymond West in 
fhe Bombay High Court, and a decision of Mr. Justice Farran in the 
same Cour.— all these contrary to this judgment. Mention had often 
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beep made of those who were Plus Royalistes que le Ron In this case 
the India Office appeared to pose as a more strenuous supporter of Mas* 
sulman law than the Indiau Mussulmans or the Turks of Constan- 
tinople. by denying the legality of such wakfs. The last time he was 
at Constantinople, which was six or seven years ago, before these cases 
had arisen in India, he had heard of similar wakfs, or family appropri- 
ations in Constantinople, and a few days ago he met a Turkish diplo- 
matic agent who had confirmed the existence of many such Wakfs at 
Constantinople. Some writers said that Mussulman law was not suffi- 
ciently elastic, and that it was only suited to primitive communities. 
The Indian Administration and the Privy Council Judges were in these 
cases endeavouring to deprive that law of the elasticity it did possess ; 
and with regard to the latter accusation, all the practices of the Liver- 
pool Produce Exchange were forbidden in Mishcat ul Musabih. He 
had lately read a French historian’s comment on judicial decisions 
during the reigns of the Stuarts, and their base subservience to the 
Government. He thought that a future historian reading the Privy 
Council judgment and the communication he had received from the 
India Office would infer similar pliancy on this occasion. For his own 
part he would be more inclined to impute obstinacy than pliancy to the 
noble lord who had delivered the judgment. But whether the legal or 
executive officials in India were at fault in this matter, it would be easy 
to remedy it, if the Secretary of State would order a Declaratory Act to 
be passed in the sense petitioned for in some of the memorials. He 
thought he had shown that the judgment of the Judicial Committee was 
not in accordance with Mussulman law, neither was it in accordance with 
Christian law. When their lordships so lightly dismissed the precepts 
quoted by Mr. Justice Ameer Ali, they might have remembered that 
there was not much difference between them and the eighth verse of 
the fifth chapter of the 1st Epistle of Paul to Timothy. ‘‘But if any 
provide not for his own and especially for those of his own house, he 
hath denied the faith and is worse than an infidel/* Perhaps, as 
St. Paul lived 600 years earlier, the Privy Council judges who thought 
the precepts of the Prophet too old, would think still less of St. Paul's 
precept. A case had, however, been decided this year in one of Her 
Majesty’s Law Courts in London, by which a will leaving some thirteen 
thousand pounds to the poor had beeir upset. It was true that this 
was due to a technicality, but the satisfaction with the decison had 
been general, because the testator had left five relations unprovided 
tor, one of whom was in the work -house, and two others on the verge 
of it. He now came to the last two paragraphs of the Notice — 
questions addressed to the Under Secretary fur India, as to wbat steps 
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the Government of India would take. A correspondence had been 
going on in the Moslem Chronicle of Calcutta showing the interest 
taken in this question. A pleader, Mahomed Mustafa Khan, had 
written a letter, dated May nth, from the Vakil’s Library, High Court, 
in the Chronicle of May 23rd last. This letter repudiated the views 
urged in another letter of Mr. Iradut Ullah in the Chronicle of May 
9th. After pointing out that for a Mussulman to propose to repeal 
divine law by human legislation would be apo stacy, he ended his letter 
in the following words, and he entreated the noble earl to give his 
attention to them : “ The wakf question, however, stands on a different 
footing, and its administration by our Courts has, to a great extent, 
certainly been unsatisfactory. Even here our Courts profess to ex- 
pound the Muhammadan law, but we say ‘ No/ this is not our law, and 
we have now appealed to the Government to put our Courts right by 
legislation. But the difference in the two legislations proposed is 
that, while in the wakf question we want an Act confirming the Muham- 
madan law disturbed by our Courts, Mr. Iradut Ullah wants an Act 
disturbing Muhammadan law heretofore rightly administered.” These 
few words summed up the whole queslion. It would be preposterous 
if the answer were that the India Office could not interfere, after the 
Secretary of State had interfered with the Government of India in an 
unprecedented manner by a Mandate to alter the cotton duties, in 
order to redeem the electioneering pledges which he had incautiously 
given to Lancashire. 

The Earl of Onslow: It is the fact that full enjoyment of their 
law and religious usages and institutions has been guaranteed to the Mus- 
sulman population of India by Her Majesty's Proclamation ; but the 
case to which the noble lord has called attention was decided by the 
Privy Council strictly in accordance with the Mussulman law. It was 
a case in which a remainder to the poor was inserted merely for the 
purpose of perpetuating a bequest to the family of a testator, and in 
accordance with the Mussulman law it was held by the Privy Council 
not to be valid. The noble lord asks whether it is not the fact that 
numerous memorials have been presented against this decision. The 
India office is not aware that any memorials have been presented, and 
it is quite certain that they were not numerous. It may be that the 
parties in this case may have presented a memoiial, but no others are 
known of. The Government of India does not purpose to take any 
steps to redress the wrongs which the noble lord imagines to have been 
inflicted by the decision ; and if any representation is made on the sub- 
ject, it should be to the local government, who will be able to introduce 
legislation. 
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The Lord Chancellor : My lords, I cannot allow this occasion 
to pass without entering a protest against the precedent set by the 
noble lord. It is quite within his right, if he thinks proper, to ask Her 
Majesty's Government whether they mean to alter the law ; but to 
argue a judgment of the Privy Council — a matter over which I may 
point out, your lordships have no jurisdiction at all — and to use such 
language as the noble lord has thought it right to use — namely, that 
the judges have altered the law, and that wrongs have been inflicted 
by their decision — appears to me neither a decorous treatment of the 
highest legal tribunal of the land nor a very desirable precedent to set ; 
and, further, it is not calculated, I think, to add to the dignity and im- 
pressions which the Judgments of the Privy Council make in those 
places where observations such as those of the noble lord are likely to 
do more mischief than good. (Hear, hear.) The noble lord must 
assume that this is the law, because when once a decision has been 
given by the highest Court of Appeal it becomes the law of the land. 
Therefore, the noble lord’s course should be to alter the law and not 
to make observations on the character of a judgment which may do no 
little harm in the country affected. (Hear, hear.) I want to say this, 
further, that when the noble lord examines the judgment and com- 
ments upon it and reasons with it he is in this difficulty. I am making 
this protest because I was not a party to this judgment. If I had been 
1 should have refused to have said a woid, and I do not suppose that 
any one of the learned judges silting in this House who w’ere patties to 
that judgment would condescend to argue with the noble lord whether 
their judgment was right or wrong after they had once delivered it. 
(Hear, hear.) They would tell the noble lord to look at the judgment 
and read it and — may I add ! — understand it — (laughter and cheers) — 
before he comments upon it. 

Lord Stanley of Alderley said he understood the noble and 
learned lord to say that the Privy Council made the law. For lliat rea- 
son it was justifiable to ask that Her Majesty's Government should alter 
it. 
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No. 11.— Appendix ni to the Memorial; being: views of Lord 
Stanley of Alderley on the Wakf question, as shewn in an 
article to be found at page 1 of the January number, of 
the year 1897, of “ The Imperial and Asiatic Quarterly Be* 
view and Oriental and Colonial Record/ 9 

The Privy Council as Judges of Hindoo and Mussulman Law . 

Although Hindus and Mussulmans should be the best judges 
of their own laws and of the advantages which those laws secure 
to them, yet strictures on the judgments of the Judicial Committee 
taken from the Indian Press carry less conviction to the minds of 
English readers than what is written by Englishmen in this country * 
The October number of the 11 Asiatic Quarterly Review *' contains 
several passages by different writers which ought to * * throw light 

upon what is thought in India the action of the Judicial Committee 
of the Privy Council in respect of Hindu and Mussulman Law. * * 

Page 2. — A Commentary on the Hindu Law has been recently 
published by Mr. Jogendranath Bhattacharyya, M.A., D.L., of some 
760 pages, which appears to be very complete. * * * * 

I notice one omission in this book ; neither the Preface of the 
first, nor that of the present second edition mentions whether any 
copies of it have been subscribed for by the Indian Government for 
the use of its Courts or public libraries. This omission contrasts 
badly with the practice of the Government of the East India 
Company, which encouraged and assisted the publications of the 
Heddya, the Mishkdt-ul-Musdbih, and other similar text-books. This 
omission seems to corroborate the statement of the Reviewer quoted 
above of the little care now entertained for Sanskrit or Hindu Law by 
the Courts or the Privy Council. * * * * * * * 

Page 3.-— In dealing with the failures of the Judicial Committee 
to interpret rightly Hindu law, I propose to confine myself to Hindu 
Wills and succession, and to what is called the Tagore case, because 
this subject-matter is similar to that of family Wakfs, with respect to 
which the Judicial Committee, in the opinion of many, misinterpreted 
Mussulman law. Both Hindu and Mussulman law in this respect tend 
to the maintenance and perpetuation of families. Heads of families 
or notables are necessary for the progress and government of a 
country, and in his recent speech at Oxford, Lord George Hamilton 
quoted Sir George Clark, who told him that when he went to India as 

* — , 

Referred to in paragraph 5, page 3, of the Memorial. 
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a young man the only way to govern the country was by making 
friends with the notables and governing through their opinions. If 
anyone should contradict this he would be challenged by the question 
whether he believed that the Indian Government or any Government 
in its senses expected to govern by the Tarquinian method of striking 
down the highest poppies. It is related in the “ Gulistan ” that 
Alexander the Great was asked how he succeeded in retaining so 
many countries that he had conquered : and that he replied s “ By 
respecting their great men.” 

The difficulty of administering Hindu Law without the assistance 
of a competent Pundit consists in the fact that Hindu Law is divided 
into six schools, which are divided into 30 sub-divisions. * * # 

Page 9. — With regard to the interpretation of Mussulman law by 
the Judicial Committee in the matter of family Wakfs, I need not 
repeat what I said in the House of Lords on that subject, but I will 
give in disproof of the assertions of the Secretary and Under-Secretary 
of State for India, that the judgment of the Judicial Committee on 
that subject was in accordance with Mussulman law, a Resolution 
which has been sent to me by a Mussulman Association in Bengal : 

” R esolution. — That the heartfelt thanks of this Association be conveyed to the 
Rt. Hon. Lord Stanley of Alderley for having in the House of Lords given expres- 
sion to the views and feelings of the Mussulman Community in India with regard to 
the recent decision of the Privy Council on the question of Wakf which the Mussul- 
mans consider as inconsistent with the provisions of their Law and Religion and as 
tending to disturb many of their long-cherished social charitable and religious 
institutions, and to render insecure the existing titles to large properties throughout 
India.** 

I received also a Resolution of thanks from another Association, 
but I do not quote it as it is not so argumentative as the preceding 
one. 

Family Wakfs are usual in all Mussulman countries ; but it is to 
be expected that they should be more common amongst the Indian 
Mussulmans than in other countries, because such family arrange- 
ments are in harmony with the Hindu system of joint ownership and 
ancestral property. It would be a great mistake to suppose that the 
antagonism between the Mussulman and Hindu Religions prevents 
territorial ideas and customs permeating the mass of the inhabitants, 
and being common to the followers of both religions. 

In the judgment of the Judicial Committee against family Wakfs, 
there were two noticeable points — one was disregard of the way 
in which Mussulman law is interpreted and carried out in other Mussul- 
man countries, such as Constantinople where such Wakfs are common. 
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The other point is contained in the following words of the judgment : 
44 Whether it is to be taken that the very same dispositions which are 
illegal when made by ordinary words of gift 9 become legal if only the 
settler says that they are made as wakfs, in the name of God, or for 
the sake of the poor. To these questions no answer was given or 
attempted, nor can their Lordships see any.” 

These words seem to me to express in judicial language much 
the same as what was said to me by an Agnostic that Mussulman Law 
made the Almighty a Trustee. But why not ? 44 God is the best of 
Protectors,” is an invocation very commonly inscribed over Mussul- 
man houses. It was so under the Mosaic Law, which, like the Hindu 
Shasters, did not allow of the alienation of ancestral property. The 
Jews were not allowed to buy or sell the fee simple of property ; they 
could only give a lease to the next Jubilee year, which could not be 
more than a 49-years' lease of it.* For the Lord, speaking to Moses 
from Mount Sinai (Leviticus xxv. i.) said, v. 23 — 4< The land shall not 
be sold for ever; for the land is mine; for ye are strangers and 
sojournersf with me.” After this it may be said, reverently, that the 
Lord was Trustee for the children of Israel. 

The Government (Imperial or Indian) cannot say that it has not 
been duly warned that the study of Mussulman Law has been neglected, 
and that in consequence that Law has been misinterpreted ; for in 
a Preface to “Personal Law of the Mahommedans” dated Reform 
Club, December 20, 1880, published by W. H. Allen & Co., Syed 
Ameer Ali wrote : — 

44 In India even among educated Moslems, a knowledge of the Mussulman Law, 
if not actually obsolete, has become extremely rare. Few cultivate it as a science 
or study it analytically as a branch of comparative law. Those who apply them- 
selves to its study are satisfied with a barren and unprofitable acquaintance with the 
simple rules of inheritance. This is the consequence of the policy inaugurated by 
Lord William Bentinck. Prior to his time, the Mussulmans occupied the foremost 
position among the people of India. The cultivation of their law and their litera- 
ture was encouraged by successive British governors ; their traditions were respected, 
and they themselves were treated with a certain amount of considertion due to 'the 
former rulers of the land. All this changed under Lord William Bentinck’s ad- 
ministration, and the Indian Mahommedans were relegated into the cold shade of 
neglect. Their institutions gradually died out. and the old race of Moulvys and 
Muftys , who had shed a lustre on the reigns of the Marquis of Wellesley and the 
Marquis of Hastings became extinct. Whilst the French in Algeria were endeavour- 
ing to give a new impetus to the cultivation of Moslem law and literature by subven- 
tions and Government assistance, and whilst they were utilising the indigenous 


* P. Plielipe Scio, afterwards Bishop of Segovia ; Note to Lev xxv. v. 3. 
t P. Phelipe Scio, for 4 sojourners * has % colon os ^ tenants or husbandmen.’ 
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institution with the object of improving the condition of their subjects, the British 
in India allowed the study of every branch of Mahommedan learning to fall into 
decay. The mischief which has resulted from this mistaken policy can hardly be 
over-rated. Owing to an imperfect knowledge of Mussulman jurisprudence, of 
Mussulman manners, customs, and usages, it is not infrequent, even now, to find 
cases decided by the highest law courts against every principle of the Mahommedan 
law. It is not surprising, therefore, to learn that every miscarriage of justice adds 
to the long roll of indictment which the popular mind has framed against the 
British rule in India. Latterly a desire no doubt has been evinced by some of the 
local governments— notably by the Governments of Bengal and of Madras— to 
repair, to some extent, the evils caused by the neglect of half a century. Nothing 
tangible, however, has yet been achieved towards securing efficient administration of 
justice in Mahommedan cases.” 

Less than ten years later, however, the writer of the above was 
appointed to a seat in the High Court of Calcutta, and it may there- 
fore be hoped that this example will be followed in other judicial 
appointments. 

A Law Court from which there is no appeal, the members of 
which are irremovable, and which may not be criticised, must neces- 
sarily stagnate. When England undertook to administer Hindu and 
Mussulman law in India, the Courts were assisted by Hindu Pundits 
and Mussulman Ulemi ; even when these were dispensed with, Eng- 
lish judges in India were able to consult with such persons, and they 
were more or less conversant with the manners and customs and 
institutions of the people of India; but the judges of the Judical Com- 
mittee have not that assistance, and may lack that sympathy which 
would shed its light upon law books. There is only one remedy for 
the evils which Her Majesty’s Indian subjects now suffer at the hands 
of the Privy Council : namely, to put a Hindu and a Mussulman 
lawyer into the Judicial Committee. ****** 


No. 12. — Appendix IV to the Memorial ; being quotations from 
English Text-Writers shewing the reason of the rule 
against Perpetuities according to the Common Law of 
England, that reason not being accepted by the Mahome- 
dan Jurists as consonant with their Religion. 

The Statute of Uses, while it thus enabled owners to dispose 
of their lands in methods more suitable to the exigencies of social 
life, and also materially enlarged the power of alienation itself, opened 

Referred to in paragraph 16, page 9, of the Memorial, and paragraph 3, page 
44, of Appendix VIII. 
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the door at the same time to inconveniences of a different de- 
scription /and which the policy of the law thought fit to regulate by the 
rule (called the Rule of Perpetuities) against the creation of too re- 
mote limitations ; and this rule we shall now proceed to explain. 
We have already had occasion to refer to the doctrine established by 
Tultarum’s case, in the reign of Edward the Fourth, by which (and in 
order to aid the free alienation of estates and to keep them in the 
market) a common recovery was allowed to have the effect of un- 
fettering an estate tail ; and it was doubtless in the same spirit when 
limitations by way of springing and shifting uses, and under powers 
of revocation and of new appointment, came into practice, that the 
Courts contemplating with alarm the tendency of these devises to a 
perpetuity thought it necessary to fix some period as the latest at 
which an estate limited by way of executory use should be allowed 
to vest ; and such a period was accordingly established by a series of 
judicial decisions, and upon the analogy of the estate tail. We have 
seen that even under a strict settlement, an estate tail could not, after 
the doctrine established by Tultarum’s case, be preserved from aliena- 
tion longer than during the life of the taker of the first estate of free- 
hold, and the nonage of the tenant in tail next in remainder ; for on 
attaining the age of twenty-one, the latter was competent with the 
concurrence of the former to suffer a recovery ; and accordingly and by 
analogy to this, it became the rule that the latest period at which an 
estate limited by way of executory use could be allowed to vest was ( with 
one particular exception) the exception of some life or lives in being, 
and twenty-one years afterwards, and that is now the limit of time 
applicable in such cases. Therefore if a man be seized in fee of lauds, 
and gives them to the first son of J. S. that shall attain the age of 
twenty-one, and his heirs, here the estate vests, at the latest, on the 
expiration J. S.'s life and the infancy of such son ; and this infancy, 
generally speaking, cannot expire later than twenty-one years after 
J. S.'s death ; but if the son is born posthumously (which brings the case 
within the exception above alluded to), it will expire later by the addition 
of the time of gestation in utero t which follows upon such death. Also 
when the period at which the estate is limited to vest comprises no 
life or lives in being, it is not allowed to exceed twenty-one years from 
the time when the limitation is created. And the law (it is said) so 
much abhors a perpetuity that any limitation either for a legal or for 
an equitable interest by way of executory use, or otherwise, of such a 
nature as to lead to the possibility, if it were allowed, of exceeding 
the limit of time prescribed by the Rule of Perpetuities for the vesting 
$1 estates in lands is absolutely void, and the rule applies also to terms- 
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of years and to personal property. And in furtherance of the rule, it 
had been enacted by the Conveyancing Act 1882 (45 and 46 Viet., C. 
39) Sec. 10 with regard to instruments coming into operation on and 
after the 1st January, 1883, that an executory interest in lands to take 
effect in default of issue or on failure of the issue of the tenant of the 
executed estate, shall become void as soon as any of such issue attains 
the age of twenty-one years. See Stephens' Commentaries on the Laws 
of England \ 1 2th Ed., Vol. /, page 5 14, published in 1895. 

Perpetuity. — Another restriction imposed by law on the aliena- 
tion of property is that the disposition shall not be continued to what 
is called the rule against perpetuities which prescribes certain limit of 
time beyond which the acquisition or vesting of the absolute interest 
in or dominion over the property may not be postponed. The object 
of the rule is in part the same as that of the prohibition of alienation 
in Mortmain ; namely, to prevent the tying up of property in 
such a way as to withdraw it from ordinary transferability. If there 
were no rule against perpetuities “that free and active circulation of 
property, which is one of the springs as well as the consequences of 
commerce, would be obstructed ; the improvement of land checked ; 
its acquisition rendered difficult ; the capital of the country gradually 
withdrawn from trade; and the incentives to exertion in every branch of 
industry diminished. 99 Another reason of it is the possible embarrass- 
ment to the State which might result from toleration of the excessive 
aggrandizment of some one single person or family. Were property 
allowed to be tied up and wealth to accumulate in any one line, or in 
any one possessor, the personal influence and power it would attract to 
itself might have a tendency to disturb, if not altogether to derange, 
the State itself ; for, however, desirable it is to encourage the general 
growth of wealth in a community, it might, under some circumstances, 
prove dangerous to altow any particular citizen to be put in that 
position of elevation above all others which might be the result of an 
unrestricted accumulation. See Goodeve's Modem Law of Real Pro- 
perty , 3rd Ed., page 97, published in 1891. 
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No. 13.— Appendix V to the Memorial ; being extracts from a 
paper contributed by Sir W. Comer Petheram to the “ Law 
Quarterly Review ” for April, 1899, page 173, Volume XV, 
No. 88, entitled 11 English Judges and Hindoo Law.” 

In the year 1781, the right of the Hindoo and Mahomedan inha- 
bitants of British India to regulate their lives and properties by their 
own law was recognised by an Act of the Imperial Parliament, and that 
right has since been repeatedly affirmed and re-affirmed by Acts of Par- 
liament, Acts of the Indian Legislatures, and the Charters of the High 
Courts. The Queen's Courts in India and the Judicial Committee of 
the Privy Council are therefore under the obligation to administer Hin- 
doo Law to Hindoos and Mahomedan Law to Mahomedans, and have 
done so successfully where they have been able to ascertain what the 
Hindoo or Mahomedan Law on the subject in question really was. 
But the difficulty for an English Judge, who knows nothing of Sanskrit, 
and has had no experience of India, to ascertain what the Hindoo or 
Mahomedan Law is, must always be very great ; and though the works 
of Hindoo and Mahomedan writers and the industry of Sanskrit and 
Arabic Scholars, both European and Indian, have in recent years, 
placed a large amount of information within the reach of students 
of Eastern Law and Custom, which was not before accessible 
to them, there is reason to fear that some of the decisions of the 
Judicial Committee, which are binding on all the Courts in India, are 
not in accordance with the law by which Hindoos and Mahomedans 
regulate their lives. 

****** 

Page 174. — As has been said before, the joint family is the cher- 
ished institution of the Hindoos. It is the institution which has enabled 
them to exist for ages without either a poor law or public hospitals or 
charitable institutions ; and one of the most curious things in the his- 
tory of the administration of Eastern Law by European Judges has 
been the persistent way in which they have attacked this particular 
institution, in the interest of the money-lenders, in precisely the 
same way that they have attacked the Mahomedan families in India , in 
the interest of the same money-lenders, by refusing to recognise the Mahom- 
edan family settlements , tvhich are hnoum as Wakfs , and by means of which 
Mahomedans in all countries are accustomed to protect their properties . 
**#### 


Referred to in paragraph 14, page 8, paragraph 30 (xx), page 17 of the 
Memorial. 
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Page iff. — It may not be quite accurate to say that the Indian 
Legislature is passing enactment after enactment for the purpose, 
but it is undoubtedly true that for years the Indian Legislatures and 
the Judges of the High Courts have been in vain trying to invent some 
scheme which would give back to the landowners some portion of the 
protection of which the Judicial Committee has deprived them. 

* * # * • # 

Page 184* — The outcome of all this is that as far as the Courts of 
law are concerned, the special distinguishing features of the Mitakshara 
joint-family system are abolished, and as far as the Courts could destroy 
it, the system has ceased to exist. This , as must always be the case 
when the law 0/ the Courts differs from the law of the people , has caused 
much misery and ruin , and has also in its own zvay tended to foster a feeling 
of distrust and discontent among certain classes . But this is all that it 
has been able to do. Notwithstanding the decisions of the Courts, the 
Mitakshara joint undivided family with all its immemorial usages, cus- 
toms and laws, continues, and will continue to be the system under 
which Hindoos, over by far the larger part of India, regulate and will 
continue to regulate their lives and fortunes. The cause which appears 
to have been most active in maintaining the differences which exist 
between the law of the Courts and the laws of the people of India, is 
the doctrine held by the Judicial Committee that as they are the 
Final Court of Appeal, they are unable to reconsider their own deci- 
sions, but, that whatever may have been the law on any subject, before 
a decision of theirs was pronounced, after their pronouncement the law 
is as they have declared it and can only be changed by legislation. 
This doctrine is no doubt beneficial as regards the House of Lords, 
as the Law Lords are in touch with the people affected by their 
decisions ; and if they do not commend themselves to the desires 
of the community affected by them, the law can be changed by Parlia- 
ment. But the case of the Privy Council in its relation to India is 
very different. Very few of its members have much knowledge of 
India and fewer still have ever been much in touch with the Indian 
peoples, and it would be very difficult to change either the Hindoo or 
Mahomedan Law as declared by the Privy Council by legislation. 
The Queen’s Courts are under the obligation to administer Hindoo 
Law to Hindoos and Mahomedan Law to Mahomedans, and any 
attempt by the legislature to change, what had been declared by the 
highest tribunal to be Hindoo or Mahomedan Law, unless it were to 
premise, that the highest tribunal had been misled in some of its 
declarations as to such law, would look very like an infringement of 
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the rights of the Indian peoples, which were created by Statute in 1781, 
and have since been over and over again recognised and confirmed 
by Acts of Parliament, Acts of the Indian Legislatures, and the Char- 
ters of the Courts/ 

W. C. PfiTHERAM. 

No. 14.— Appendix VI to the the Memorial; being extracts 
from Sell's “ Faith of Islam " on Zakat and Ijtih&d. 

NOTE TO CHAPTER I* 

IjtihAd, page 32. 

Questions connected with Ijtih&d are so important in Isl£m, that 
I think it well to give in the form of a note a fuller and more techni- 
cal account of it than I could do in the Chapter just concluded. 
This account which I shall now give is that of a learned Musalm£n, 
and is, therefore, of the highest value. It consists of extracts from an 
article in the Journal Asiatique, Quatri£me S6rie, tome, 15, on “ Le 
Marche et les Progres de La Jurisprudence parini les Sectes ortho- 
doxes Musalmanes, ” by Mirza K£zim Beg, Professor in the University 
of St. Petersburg. 

###### 

Orthodox Musalm 4 ns admit the following propositions as 
axioms : — 

1. God the only legislator has shown the way of felicity to the 
people whom He has chosen, and in order to enable them to walk in 
that way He has shown to them the precepts which are found, partly 
in the eternal Qurdn, and partly in the sayings of the Prophet trans- 
mitted to posterity by the companions and preserved in the Sunnat. 
That way is called the lt Sharfat.” The rules thereof are called 
Ahk&m. 

2* The QuriLn and the Sunnat, which since their manifestation 
are the primitive sources of the orders of the Law, form two branches 
of study, viz. y Ilin-i-Tafsir, or the interpretation of the Qur£n and 21 m- 
i- Hadis, or the study of Tradition. 

3. All the orders of the Law have regard either to the actions 
-(Dfn), or to the belief (Imin), of the Mukallifs.* 

4. As the Qur£n and the Sunnat are the principal sources from 
whence the precepts of the Sharfat have been drawn, $0 the rules 

* A Mukullif is one who is subject to the Law. 
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recognised as the principal elements of acftial jurisprudence arev the 
subject of Ihn-l-Fiqh, or the science of Law. 

Fiqh in its root signifies conception, comprehension. Thus 
Muhammad prayed for Ibn Mas’ud : “ May God make him compre- 
hend (Faqqihahu), and make him know the interpretation of the 
Qurin.” Muhammad in his quality of Judge and chief of the Be- 
lievers decided, without appeal or contradiction, all the affairs of the 
people. His sayings served as a guide to the Companions. After 
the death of the Prophet the first Khalifs acted on the authority of 
the Traditions. Meanwhile the Qur£n and the Sunnat, the principal 
elements of religion and legislation, became little by little the subject 
of controversy. It was then that men applied themselves vigorously 
to the task of learning by heart the Qurdn and the Traditions, and then 
that Jurisprudence became a separate science. No science had yet 
been systematically taught, and the early Musaltxulns did not possess 
books which would serve for such teaching. A change soon, how- 
ever, took place. In the year in which the great juris-consult of 
Syria died (a.h. 80) N’iman bin Sabit, surnamed Abu Hanifa, was 
born. He is the most celebrated of the founders of the schools 
of Jurisprudence, a science whicli ranks first in all Muslim seats of 
learning. Until that time and for thirty years later the Mufassirs,* the 
Muhaddis,+ and the Fuqiha,f had all their knowledge by heart, and 
those who possessed good memories were highly esteemed. Many of 
them knew by heart the whole Qur£n with the comments made on 
it by the Prophet and by the Companions ; they also knew the Tradi- 
tions and their explanations, and all the commands ( Ahkam ) which 
proceed from the Qur£n, and the Sunnat. Such men en'^ed the 
right of Mujtahidln. They transmitted their knowledg£'fo their 
scholars orally. It was not till towards the middle of the second 
century a.h. that treatises on the different branches of the Law were 
written, after which six schools (Mazhabs) of Jurisprudence were formed. 
The founders, all Imams of the first class, were Abu Hanffa, the 
Im£m-i-’Azain or great Imdm (a.h. 150), Safian As-Sdurl (a.h. 161), 
M£lik (a.h. 179), As-Sh£fa'f (a.h. 204), Hanbal (ah. 241) and 
Im£m D 4 fi d-az-Zaharl (a.h. 270). Hie two sects founded by Sduri 
and Zaharl became extinct in the eighth century of the Hijra. The 
other four still remain. These* men venerated one another. The 
younger ones speak with great respect of the elder. Thus Sh£fa’l 


* Commentators on the Koran, 
t The Traditionists. 
t Plural of Faqih a Theologian. 
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said: — “No one in the world was so well versed in Jurisprudence 
as Abu Hanifa was, and he who has read neither his works, nor those 
of his disciples, knows nothing of Jurisprudence.” Hanbal when sick 
wore a shirt which had belonged to Shdfa’f, in order that he might 
be cured of his malady. There are three degrees of Ijtfh&d. * 

1. Al-Ijtihid fi’l Shari’ : absolute independence in legislation. 

2. Al-Ijtih£d fi’l Mazhab : authority in the judicial systems 
founded by the Mujtahidfn of the first class. 

3. Al-Ijlihid fi’l Masiil: authority in cases which have not been 
decided by the authors of the four systems of Jurisprudence. 

The first is called a complete and absolute authority, the second 
relative, the third special. 

THE FIRST DEGREE OF IJTIHAd. 

Absolute independence in legislation is the gift of God. He 
to whom it is given when seeking to discover the meaning of the 
Divine Law is not bound to follow any other teacher. He can use 
his own judgment. This gift was bestowed on the juris-consults 
of the first, and to some in the second and third centuries. The 
Companions, however, who were closely connected with the Prophet, 
having transmitted immediately to their posterity the treasures of 
legislation, are looked upon as Mujtahidfn of much higher authority 
than those of the second and third centuries. Thus Abu Hanffa 
says : — “That which comes to us from the Companions is on our head 
and eyes ( i.e. t to be received with respect): as to that which comes 
from th " Tabi’fn, they are men and we are men.” * 

Si ri he time of the Tabi’in this degree of Ijtihdd has only been 
conferred on the six great Imams. Theoretically any Muslim can 
attain to this degree, but it is one of the principles of Jurisprudence 
that the confirmation of this rank is dependent on many conditions, 
Hnd so no one now gains the honour. These conditions are : — 

1. The knowledge of the Qurdn and all that is related to it ; that 
is to say, a complete knowledge of Arabic literature, a profound 
acquaintance with the orders of the Qurdn and all their sub-divisions, 
their relationship to each other and their connection with the orders of 
the Sunnat. The candidate should know when and why each verse of 
the Qurin was written, he should have a perfect aquaintance with, 
the literal meaning of the words, the speciality or generality of each 

* Referred to in paragraph 17, page 10, and paragraph 29, page 14 of the 
also referred to m paragraph 10, page 46 of Appendix VIII, and para- 
graph 35, page 52 of the said Appendix. 
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clause, the abrogating and abrogated sentences. He should be able to 
make clear the meaning of the * obscure * passages ( Mutashdbih ), 
to discriminate between the literal and the allegorical, the universal 
and the particular. 

2. He must know the Qurin by heart with all the Traditions and 
explanations. 

3* He must have a perfect knowledge of the Traditions, or at 
least of three thousand of them. 

He must know their source, history, object and their connection 
with the laws of the Qur&n. He should know by heart the most 
important Traditions. 

4. A pious and austere life. 

5. A profound knowledge of all the sciences of the Law. 

Should anyone now aspire to such a degree another condition 
would be added, viz : — 

6. A complete knowledge of the four schools of Jurisprudence. 

The obstacles, then, are almost insurmountable. On the one 
hand, there is the severity of the ‘ Ulamd, which requires from the 
candidates things almost impossible ; on the other, there is the attach- 
ment of the ' Ulamd to their own Imdms, for should such a man arise 
no one is bound now to listen to him. lmdm Hanbal said : — “ Draw 
your knowledge from whence the Imims drew theirs, and do not content 
yourself with following others for that is certainly blindness of sight.’* 
Thus the schools of the four Imams remain intact after a thousand 
years have passed, and so the ’Ulamd recognise since the time of these 
Imdms no Mujtahid of the first degree. I bn Hanbal was the last. 

The rights of the man who attained to this degree were very 
important. He was not bound to be a disciple of another : he was 
a mediator between the Law and his followers, for whom he established 
a system of legislation, without anyone having the right to make any 
objection. He had the right to explain the Quran, the Sunnat and the 
Ijmd’ according as he understood them. He used the Prophet's 
words, whilst his disciples only used his. Should a disciple find some 
discrepancy between a decision of his own Imdm and the Qurdn or 
Traditions, he must abide by the decision of the Imi m. The Law 
does not permit him to interpret after his own fashion. When once 
the disciple has entered the sect of one Imdm he cannot leave it and 
join another. He loses the right of private judgment, for only a 
Mujtahid of the first class can dispute the decision of one of the Imdms. 
Theoretically such Mujtahidin may still arise ; but, as we have already 
shown, practically they do not. 
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THE SECOND DEGREE OF IJTIhAd. 

This degree has been granted to the immediate disciples of 
the great Imims who have elaborated the systems of their masters. 
They enjoyed the special consideration of the contemporary ’UlamA, 
and of their respective ImAms who in some cases have allowed them to 
retain their own opinion. The most famous of these men are the two 
disciples of Abu Hanffa, Abu Ytisuf and Muhammad bin al Hasan. 
In a secondary matter their opinion carries great weight. It is laid 
down as a rule that a Mufti may follow the unanimous opinion of these 
two even when it goes against that of Abu Hanifa. 

THE THIRD DEGREE OF IJTIHAd. 

This is the degree of special independence. The candidates for 
it should have a perfect knowledge of all the branches of Jurisprudence 
according to the four schools of the Arabic language and literature. 
They can solve cases which come before them, giving reasons for their 
judgment, or decide on cases which has not been settled by previous 
Mujtahidin; but in either case their decisions must always be in 
absolute accordance with the opinions of the Mujtahidin of the first 
and second classes, and with the principles which guided them. Many 
of these men attained great celebrity during their lifetime, but to most 
of them this rank is not accorded till after their death. Since Imim 
Qdzi KhAn died (a.h. 592 ), no one has been recognised by the 
Sunnis as a Mujtahid even of the third class. 

There are three other inferior classes of jurists, called Muqallidfn 
or followers of the Mujtahidin ; but all that the highest in rank 
amongst them can do is to explain obscure passages in the writings of 
the older juris- consults. I*y some of the ’UlamA they are considered 
to be equal to the Mujtahidin of the third class. If there are several 
conflicting legal opinions on any point, they can select one opinion on 
which to base their decision. This a mere Qdzi cannot do. In such 
a case he would have to refer to these men, or to their writings for 
guidance. They seem to have written commentaries on the legal 
systems without originaiing anything new. The author of the 
HidAyah, who lived at the end of the sixth century, was a Muqalid. 

Such is Mirza KAzim Beg’s account. The whole article, of which 
I have only given the main points, is. worthy of the closest study.* 

* # # * * 

* Osborn’s " Islam under the IChalifs,* p. 72. 
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CHAPTER IT, 

Page 37. — Exegesis of the QurAn and the Traditions. 

The following account of this branch of Muslim theology, 
technically called # IIm-i-Us61, may be introduced by a few remarks 
on the nature of inspiration according to IslAm, though that is not 
strictly speaking a portion of this study. 

There are two terms used to express different degrees of inspira- 
tion, Wahi and IlhAm. Wahf is the term applied to the inspiration 
of the QurAn, and implies that the very words are the words of God. 



* * 

# 

* * 

* 

* * 


# * 

IlhAm means 

the inspiration 

given 

to a saint or to a prophet 

when he, though 

rightly guided. 

delivers 

the subject-matter out of 

his own mind. 
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* 
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# 
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Page 45. The question of the interpretation of the text speedily 
became a very important branch of the ’Ilm-i-usfil.’' * 

##**#* 

* # * * • # # 

To the Prophet alone was the solution known. The knowledge he 
communicatedjto his immediate followers, the Companions, as they 
are called, thus : ct To thee have we sent down this book of monitions, 
that thou mayest make clear to men what hath been sent down to them.” 
(Sura xvi. 46). 

Ibn Khaldoun says: “The Prophet unfolded the meaning dis- 
tinguished between abrogated and abrogating verses, and communi- 
cated this knowledge to his Companions. It was from his mouth 
that they knew the meaning of the verses and the circumstances which 
led 'to each distinct revelation being made.” The Companions thus 
instructed became perfectly familiar with the whole revelation. This 
knowledge they handed down by word of mouth to their followers, 
the Tdba’in, who in their turn passed it on to their followers the 



218» THE CALCUTTA LAW JOURNAL. [VOL. II. 

Taba-i-Tiba’fn. The art of writing then became common, and the 
business of the commentator henceforth was to collect together the 
sayings of the Companions thus handed down. Criticism of a passage 
in the Qurin was not his duty, criticism of a comment made on it by 
a Companion was beyond his province: the first was too sacred to be 
touched, the second must be accepted if only the chain of narrators 
of the statement were perfect. Thus early in the history of Ish£m 
were the principles of exegesis fixed and settled. Every word, every 
sentence, has now its place and class. The commentator has now 
only to reproduce what was written before, though he may in elucida- 
tion of the point, bring forth some Tradition hitherto unnoticed 
which would, however, be a difficult thing to do. 

* # * * * * 

****** 

The technical terms which the student must know, and the 
definitions of which he must understand, are those which relate to 
the nature of the words, the sentences, the use of the words of the 
Qur£n, and the deduction of arguments from passages in the book. 

I. The words of the Qur£n, are divided into four classes : — 

1. Khass , or special words. These are sub-divided into three 
classes. First, words which relate to genus, e.g mankind. Secondly, 
words which relate to species, c.g. % a man, which refers to men as 
distinguished from women. Thirdly, words which relate to special 
individuality, e.g., Zeid, which is the name of a special individual. 

2. 9 A mm, or common or collective names, such as “ people.” 

3. Mushtarik , or words which have several significations, as the 
Arabic word 4|, ain,” which may mean an eye, a fountain, or the sun. 
Again, the word 44 Sul&t,” if connected with God, may mean mercy, 
as 44 Sul£t Ull£h«” the mercy of God ; if with man, it may mean either 
“namiz,” a stated liturgical service, or “du’a,” prayer in its ordinary 
sense, e.g., Sul£t-ul-Istisq£ ( prayer in time of drought) is du’a, not 
nam£z. 

4. Muawwal, words which have several significations all of 

which are possible, and so a special explanation is required. For 
example, Sfira cviii. 2 reads thus in Sale’s translation : 44 Wherefore 

pray unto the Lord and slay (the victims).” The word translated 
44 slay ” is in Arabic “ nahr,” which has many meanings. The fol- 
lowers of the great Legist Abu Hanifa render it 44 sacrifice,” and add 

iisthe words (the “victims”). The followers of Ibn Sh£fa'f say it 
means “ placing the hands on the breast in prayer.” 
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This Illustrates the difference between Mushtarik and Muawwal. 
In the former, only one meaning is allowable, and that meaning the 
context settles; in the latter both meanings are allowable and both 
right. 

These divisions of words having been well mastered and the 
power of defining any word in the Qurin gained, the student passes 
on to consider the nature of the sentences. These are divided into 
two great classes, — the “ Obvious,’ ” and the “ Hidden.’* 

This division is referred to in the following passage of the Qur£n. 
“ He it is who hath sent down to thee the book. Some of its signs 
are of themselves perspicuous; these are the basis (literally ‘‘mother”) 
of the book, and others are figurative . But they whose hearts are 
given to err follow its figures, craving discord, craving an interpreta- 
tion ; yet none know its interpretation, but God. And the stable in 
knowledge say: 4 We believe in it, it is all from God.’” (Sura iii. 3). 

This has given rise to the division of the whole book into literal 
and allegorical statements. In order to explain these correctly the 
commentator must know (1) the reason why, (2 ) the place where, 
(3) the time when the particular passage he is expounding was 
revealed ; he must know whether it abrogates or is abrogated, whether 
it is in its proper order and place or not ; whether it contains its 
meaning within itself or needs the light which the context throws 
upon it ; he must know all the Traditions which bear upon it, and the 
authority for each such Tradition. This effectually confines the 
order of commentators in the strict sense of the word to the Com- 
panions, and supplies the reason why commentators since then simply 
reproduce their opinions. But to return from this digression. 
Sentences are Z£hir — “Obvious,” or Khafi — “Hidden.” Obvious 
sentences are divided into four classes. 

I. ( 1 ) Zahir , or obvious, the meaning of which is so clear 
that he who hears it at once understands its meaning without seeking 
for any explanation. This kind of sentence may be abrogated. Un- 
less abrogated, action in accordance with it is to be considered as the 
express command of God. All penal laws and the rules regulating 
the substitution of one religious act for another, e.g. t almsgiving 
instead of fasting, must be based on this, the clearest of the obvious 
sentences. 

(2) Nass , a word commohly used for a text of the Qur£n, but 
in its technical meaning here expressing what is meant by a sentence, 
the meaning of which is made clear by some word which occurs in 
it. The following sentence illustrates both Z£hir and Nass: “Take 
in marriage of such other women as please you, two, three, four.” 
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This sehtehce*is Zihir, because marriage is hfere declared lawful; it 
is Nass, because the words “one, two, three, four,” which occur In 
the sentence, show the unlawfulness of having more than four wives. 

(3) Mufassir> or explained. This is a sentence which needs 
some word in it to explain it and make it clear. Thus: “And the 
angels prostrated themselves, all of them with one accord, save Iblis 
(Satan). ” Here the words “save Iblis,’' show that he did not 
prostrate himself. This kind of sentence may be abrogated. 

(4) Mukham , or perspicuous. This is a sentence as to the 
meaning of which there can be no doubt, and which cannot be con- 
troverted, thus: “God knoweth all things.” This kind of sentence 
cannot be abrogated. To act on such sentences without departing 
from the literal sense is the highest degree of obedience to 
God’s command. 

The difference between these sentences is seen when there is a 
real or apparent contradiction between them. If such should occur, 
the first must give place to the second, and so on. Thus Mukham 
cannot be abrogated or changed by any of the preceding, or Mufassir 
by Nass, &c. 

The other great division of sentences is that of 

II. (1) Khafi \ or hidden. Such are those sentences in which 
other persons or things are hidden beneath the plain meaning of a 
word or expression contained therein, as : “ as for a thief, whether 
male or female, cut ye off their hands in recompense for their doings.” 
(Sfira v. 42). The word for thief is “ Sdtiq and in this passage it is 
understood to include highwaymen, pickpockets, plunderers of the 
dead, &c. These meanings are Khafi or hidden under it. 

(2) Afuskhil or ambiguous. The following is given as an 
illustration: “And (their attendants) shall go round about them with 
vessels of silver and goblets. The bottles shall be bottles of silver.” 
The difficulty here is that bottles are not made of silver, but of glass. 
The commentators say, however, that glass is dull in colour, though 
it has some lustre, whilst silver is white, and not so bright as glass. 
Now it may be, that the bottles of Paradise will be like glass bottles 
as regards their lustre, and like silver as regards their colour. But 
anyhow, it is very difficult to ascertain the meaning. 

(3) MujtnaL These are, first, sentences whichmay have a 
variety of interpretations, owing to the words in them being capable 
of several meanings ; in that case the meaning which is given to 
the sentence In the Traditions relating to it should be acted on 

^pithd accepted. Secondly, the sentence may contain some very 
rare word, and thus its meaning may be doubtful, as: “Man 
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truly is by creation hasty"' (Sfira lxx. 19). In this verse the 
word 44 halfi* hasty— occurs. It is very rarely used, and had 
it hot been for the following words, 44 when evil toucheth him, 
he is full of complaint; but when good befalleth him, he be- 
cometh niggardly,*' its meaning would not have been at all easy to 
understand. 

The following is an illustration of the first kind of Mujmal sen- 
tences: 44 Stand for prayer(&z&/£) and give alms '* ( zakdt ). Both salat 
and zakdt are 4 Mushtarik * words. The people, therefore, did not 
understand this verse, so they applied to Muhammad for an explanation. 
He explained to them that 44 saldt *' might mean the ritual of public 
prayer, standing to say the words 44 God is great,** or standing to re- 
peat a few verses of the Qur£n; or it might mean private prayer. 
The primitive meaning of 44 zakdt ** is growing. The Prophet, how- 
ever, fixed the meaning here to that of 44 almsgiving,” and said, 44 Give 
of your substance one-fortieth part.” 

(4) Mutashdbih . — These are sentences so difficult that men can- 
not understand them, a fact referred to in Sfira iii. 3, nor will they do 
so until the day of resurrection. The Prophet, however, knew their 
meaning. Such portions are the letters A, L, M ; A, L, R; Y, A at 
the commencement of some of the Sfiras. Such expressions also as 
“ God’s hand,” 44 The face of God,” 44 God sitteth,** &c. f come under 
this category. 

The next point to be considered is the use of words in the Quran, 
and here again the same symmetrical division into four classes is 
found, viz : — 

(1) Haqlqat , that is, words which are used in their literal mean- 
ing as “ rukfi,” a prostration, and 44 saldt ” in the sense of prayer. 

(2) Majdz , or words which are used in a figurative sense, as 
"salat ” in the sense of 44 ndm&z '* a liturgical service. 

(3) Sarikt or words the meaning of which is quite evident, as 
“ Thou art divorced ,” “ Thou art free.” 

(4) Kinaydh , or words which, being used in a metaphorical 
sense, require the aid of the context to make their meaning clear, as : 
41 Thou art separated,** which may, as it stands alone, mean t4 Thou art 
divorced.” This class also includes all pronouns the meaning of which 
is only to be known from the context, e.g., one day the Prophet not 
knowing who knocked at his door said, 44 Who art thou ? ” The man 
replied, 44 It is I.” Muhammad auswered, 44 Why dost thou say I, I ? 
Say thy name that I may know who thou art.'* The pronoun * 4 1” is 
here 4 kinaydh.* 

The most important and most difficult branch of exegesis is 
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“isUdlil,” or tlje science of deducing arguments from the Qur£n. 
This too is divided into four sections, as follows : — 

(1) Ibdraf, or the plain sentence. “Mothers, after they are 
divorced, shall give suck unto their children two full years, and the 
father shall be obliged to maintain them and clothe them according to 
that which is reasonable ” (Sfira ii, 233). From this verse two 
deductions are made. First, from the fact that the word “them ** is in 
the feminine plural, it must refer to the mothers and not to the children ; 
secondly, as the duty of supporting the mother is incumbent on the 
father, it shows that the relationship of the child is closer with the father 
than with the mother. Penal laws may be based on a deduction of 
this kind. 

(2) Tskdrat , that is, a sign or hint which may be given from the 
order in which the words are placed. 

( 3) Daldlat , or the argument which may be deduced from the 
use of some special word in the verse, as : “ Say not to your parents/ 
“ Fie ” (Arabic “ uff”), (Stira xvii. 23). From the use of the word 
“ uff” it is argued that children may not beat or abuse their parents. 
Penal laws may be based on “ dalilat,” thus : “ Their aim will be to abet 
disorder on the earth : but God loveth not the abettors of disorder ” 
(Siira v. 69). The word translated “aim” is in Arabic literally 
yasa’&na, “ they run.” From this the argument is deduced that as high- 
waymen wander about, they are included amongst those whom “ God 
loveth not,” and that, therefore, the severest punishment may be given 
to them, for any deduction that comes under the head of “ daldlat ” is 
a sufficient basis for the formation of the severest penal laws. 

(4) Jqtizd \ — This is a deduction which demands certain con- 
ditions: “whosoever killeth a believer by mischance, shall be bound to 
free a believer from slavery ” (S6ra iv. 94). As man has no authority 
to free his neighbour’s slave, the condition here required, though not ex- 
pressed, is that the slave should be his own property. 

The Qur£n is divided into: — 

(1) Harf (plural Hurdf ), letters*— The numbers given by diff- 
erent authorities vary. In one standard book it is said that there are 
338,606 letters. 

(2) Kalima (plural Kalimdf ), words, stated by some to amount 
79,087 ; by others to 77,934. 

(3) Ay at (plural Aydt ) verses. — Ayat really means a sign, and 
was the name given by Muhammad to short sections or verses of the 
Qurfn. The end of a verse is determined by the position of a small 
circle O. The early QurSn Readers did not agree as to the position of 
these circles, and sb five different ways of arranging them have arisen. 
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<This accounts for a variation in the number of verses in various 
editions. The varieties are : — — 

(1) Kufa verses. — The Readers in the city of K&fa say that they 
followed the custom of Ali. Their way of reckoning is generally 
adopted in India. They reckon 6,239 verses. 

(2) Basra verses. — The Readers of Basra follow *Asim bin 
Hajjij, a Companion. They reckon 6,204. 

(3) Shdmi verses. — The Readers in Syria (Shdm) followed 
Abd-ull£h bin ’Umr, a Companion. They reckon 6,225 verses. 

(4) Mecca verses. — According to this arrangement there are 
*6,219 verses. 

(5 ) Madina verses. — This way of reading contains 6,211 verses. 

In each of the above varieties the verse “Bismillah ” (in the name 
of God) is not reckoned. It occurs 1 1 3 times in the QurAn. 

This diversity of punctuation does not generally affect the mean- 
ing of any important passage. The third verse of the third Stira is an 
important exception. The position of the circle O, the symbol denot- 
ing a full stop, in that verse is of the highest importance in connection 
■with the rise of scholasticism (’ Ilm-i-kalani) in Islam. 

****** 

(4) Sura, or chapter.— The word S6ra means a row or series, 
such as a line of bricks arranged in a wall, but it is now exclusively 
used for chapters in the QurAn. These are one hundred and fourteen 
in number. The Suras are not numbered in the original Arabic, but 
each one has some approximate name (as Baqr — the cow, Nisi — 
women, &c.), generally taken from some expression which occurs in 
it. They are not arranged in chronological order, but according to 
their length. As a general rule, the shorter Sfiras, which contain the 
theology of IslAm, belong to the Meccan period of the Prophet's career, 
and the longer ones relating chiefly to social duties and rela- 
tionships, to the organisation of IslAm as a civil polity, to the time 
when he was consolidating his power at Madfna. The best way* 
therefore, to read the QurAn is to begin at the end. The attempt to 
arrange the Sfiras in due order is a very difficult one, and, after all, 
can only be approximately correct. Carlyle, referring to the con- 
fused mass of “ endless iterations, long-windedness, entanglement, 
most crude, incondite 99 says : “nothing but a sense of duty could carry 
any European through the QurAn.” When re-arranged the book be- 
comes more intelligible. The chief tests for such re-arrangement are 
the style and the matter. There is a very distinct difference in both 
of these respects between the earlier and later Sfiras. The references 
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to historical events sometimes give a cine. Individual Sfiras are often 
very composite in their character, but, such as they are, they have been 
from the beginning. The recension made by Zeid 9 in the reign of 
the Khalff Osm£n, has been handed down unaltered in its form. The 
only variations (gir^'af) now to be found in the text have been already 
noticed. They in no way affect the arrangements of the S&ras. 

(5) Sipira , a thirtieth portion. — This is a Persian word derived 
from st\ thirty and pdra> a portion. The Arabs call each of these 
divisions a Juz. Owing to this division, a pious man can recite the 
whole Qur£n in a month, taking one Sfpdra each day. Musalm£ns 
never quote the Qurdn as we do by Sfira and Ayat, but by the Sfp^ra 
and Ruk6,’ a term I now proceed to explain. 

(6) Ruku (plural Rukuat ). — This word literally means a 

prostration made by a worshipper in the act of saying the prayers. 
The collection of verses recited from the Qurin ascriptions of praise 
offered to God, and various ritual acts connected with these, constitute 
one act of worship called a “ rak’at.” After reciting some verses in this 
form of prayer, the worshipper makes a Rukti\ or prostration, the 
portion then recited takes the name of Ruku . Tradition states that 
the Khaiff Osmin, when reciting the Qurdn during the month ofR£ma- 
z^n, used to make twenty' rak'ats each evening In each rak'at he in- 
troduced different verses of the Qurin, beginning with the first chapter 
and going steadily on. In this way he recited about two hundred 
verses each evening ; that is, about ten verses in each rak’at. Since 
then, it has been the custom to recite the Qurdn in this way in Ramazan, 
and also to quote it by the ruku*, e.g “ such a passage is in such a 
Sfpdra and in such a Rukti ” * * * * * * * 

Page j 8 . (7) The other divisions are not important. They 

are, a Sumrt , Ruba\ Ntsf \ Suls that is one-eight, one-fourth, one-half 
one-third of a Sipara respectively. ****** 

Page s#. The doctrine of abrogation is a very important one in 
connection with the study of the Qurin. It is referred to in the verses: 
** Whatever verses we cancel or cause thee to forget, we give thee bet- 
ter in their stead, or the like thereof ” (Stfra ii. 100). This is a 
Madina Sfira. “ What He pleaseth will God abrogate or confirm ; for 
with Him is the source of revelation ” (Siira xiii. 39 ) # Some verses 
which were cancelled in the Prophet’s lifetime are now extant. Abdul- 
lah Ibn Masud states that the Prophet one day recited a verse which 
he immediately wrote down. The next morning he found it had 
vanished from the material on which it had been written. Astonished 
at this, he acquainted Muhammad with the fact, and was informed that 
the verse in question had been revoked. There are, however, many 
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verses still in the Qurin, which have been abrogated. * # * 

* * * * * * * * ■ * Certain rules have 

been laid down to regulate the practice. The verse which abrogates 
is called Nasikh , and the abrogated verse Mansuhh . Mansukh verses 
are of three kinds : — first, where the words and the sense have both 
been abrogated; secondly, where the letter only is abrogated and the 
sense remains ; thirdly, where the sense is abrogated though the 
letter remains. Im£m Mdlik gives as an instance of the first kind the 
verse : u If a son of Adam had two rivers of gold, he would covet yet 
a third; and if he had three he would covet yet a fourth. Neither shall 
the belly of a son of Adam be filled, but with dust. God will turn unto 
him who shall repent. ’* The Im£ti states that originally this verse 
was in Stira (ix.) called Repentance. The verse, called the f< verse of 
stoning,” is an illustration of the second kind. It reads: “ Abhor not 
your parents for this would be ingratitude in you. If a man and woman 
of reputation commit adultery, ye shall stone them both; it is a punish- 
ment ordained by God ; for God is mighty and wise . 99 The Khalff 
Omar says this verse was extant in Muhammad’s lifetime but that it is 
now lost. But it is the third class which practically comes into ‘ 11m- 
i-us&l. Authorities differ as to the number of verses abrogated. Sale 
states that they have been estimated at two hundred and twenty-five. 
The principal ones are not many in number, and are very generally 
agreed upon. 


* * * * * # 

* * * * * * 

****** 

or offerings on the feast day known as Td-ul-Fitr, or alms in general.* 
It is the first of these that has now to be considered. 

On the authority of the Qurin and the Ijmi-i-Ummat it is declared 
to be a farz duty for every Muslim of full age, afier the expiration of a 
year, to give the Zakdt on account of his property ; provided that he 
has sufficient for his subsistence and is a S£hib-Nis£b, or one who 
possesses an income equivalent to about £$ per annum. The Qurdn 
says: “ Observejprayer (Safaf) and the legal impost ( Zakat ). 99 (Sfira 

* “ The former are called Zakat, either because they increase a man's store by 
drawing down a blessing on him and produce in his soul the virtue of liberality, or 
because they purify the remaining part of one's substance from pollution and the soul 
from the filth of avarice ; the latter are called Sadqa because they are a proof of a 

man’s sincerity in the worship of God. ** Sale's Preliminary Discourse, Section iv. 
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ii. 40.) The Khalff 4 tJxnr Ibn ’Abd-ul-Aziz used to say: “Prayer car- 
ries us half* way to God, fasting brings us to the door of His palace, and 
alms procure us admission.” The three conditions without which 
Zakdt would not be compulsory are Isldm, Hfirriat (freedom) and Nisdb 
(stock). The reason for this is, that Zakdt is said to be a fundamental 
part of Tbddat (worship) and that, as the Infidels cannot perform 
acceptable worship, they have nothing to do with Zakdt. Freedom is 
necessary, for slaves hold no property. Nisdb is required, for so the 
Prophet has decreed. When the Nisdb is required for daily use the 
Zakdt is not taken from it ; such as a slave retained for personal service, 
grain for food, weapons, tools, books, household furniture, wearing 
apparel, horses for riding, &c., for one Tradition records that the Pro- 
phet specially exempted all these, whilst another given on the authority 
of Bukhdri states that for slaves employed in domestic service only the 
Sadqa-i-fitr * should be given. ,If a person owes a debt, the amount 
necessary for its liquidation must be deducted from his property and 
the Zakdt given on the balance. If it is a debt due to God, such as an 
offering due on a vow or to be given in atonement for the neglect of 
some religious duty, it must not be so deducted from the property on 
which Zakdt is due. 

The amount of gold which constitutes a Nasdb is 20 miskats, or 
silver 200 dirhems ( — £ 5 4^.). Whether these metals are in coin or not r 
one-fortieth part is due. Some say that gold and silver ornaments are 
exempt, but Imdm Shdfa’i does not admit this, and quotes from Abu 
Ddud the following Tradition : 44 A woman with a child, on whose arms 
were heavy golden bracelets, came to the Prophet. He enquired if the 
Zakdt had been given for them. On receiving a reply in the negative 
he said : 4 It is easy for God in the day of judgment to make thee 
wear bracelets or fire. * The girl then took them off and said : 4 These 
are for the service of God and of His Prophet. On all treasure 
known as rikdz, that is, buried treasure found by anyone, and on valu- 
able metals extracted from mines, one-fifth of the value must be paid, 
whether the land be Khdrijf, rented at its proper market value ; or 
T Ushari possessed by the payment of a tithe. If the rikdz is found in 
Dar-ul-Harb, a country under a non-Muslim Government, the whole 
belongs to the finder, if it is on his own land, or if on unclaimed land 
he must pay the one- fifth. If the coins found bear the mint stamp of 
a Musaltndn Government, the finder must, if he can, find the owner and 
return theip. to him ; if they were coined in a mint belonging to the In- 
fidels, after having given one-fifth as Zakdt, he many retain four-fifths 
Jfibfr himself. 

* That is food or money sufficient to provide one meal for a poor person. 
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Pearls, amber and turquoise are not subject to any deduction, for 
the prophet said: M There is no Zakdt for stones.” 

As regards cattle the following rules have been laid down : For 
sheep and goats nothing is given when the number is under forty. The 
owner must give one for one hundred and twenty, two for the next 
eighty, and one for every hundred after. The scale for buffaloes is the 
same as that for sheep. 

For camels the rule is as follows: from 5 to 24 in number, one sheep 
or goat must be given ; from 25 to 35, one yearling female camel (&»/- 
i-mukhdz) ; from 36 to 45, one two-year old female camel ( bint-i-labun ) ; 
from 46 to 60, one three-year old female camel ( hiqqah ) ;from 61 to 75, 
one four-year old female camel (jaz'ah) ; from 76 to 90, two bint-i-labun ; 
from 91 to 1 20, two hiqquah ; and from 121 upwards, either a bint-i- 
labfin for every forty or a hiqquah for every fifty. Horses follow this 
scale, or two-and-a-half per cent, on the value may be given instead. 
For 30 cows a one-year old female calf ( tabCa ) must be given ; for 40, 
a two-year old female calf ( musinna ), and after that one calf for every 
ten cows. 

Donkeys and mules are exempt, for the Prophet said : “ No order 
has come down (from heaven) to me about them.” 

If a stock of merchandize exceeds the Nisdb (£$ 4^.), Zakit 
must be given on it and on the profits at the rate of one in forty, or 
two-and-a-half per cent. The Hanffites do not count a fraction of the 
forty. The Shdfd’ites count such a fractional part as forty and require 
the full Zak£t to be paid on it. 

Honey, fruit, grain, &c., although less than five camel loads, * 
must according to Imdm Abu Hanffa pay one- tenth ; but the Sdhibain 
and Imdm Shifa’i say that if there is less than the five camel loads no 
Zak&t is required. The Prophet said : u If produced on land naturally 
watered one-tenth is due, from land artificially irrigated one-twentieth.” 
As he said nothing about the quantity, the Hanffites adduce the fact of 
the omission as a proof on their side. 

The Zakit should be given to the classes of person mentioned in 
the following verse : “ Alms are to be given to the poor and the needy, 
and to those who collect them, and to those whose hearts are won to Isldm , 
and for ransoms, and for debtors, and for the cause of God, and for the 
wayfarer” (Sfira ix. 60). The words italicised according to the 
Tafsfr-I- Husain f, are now cancelled ( Mansiikh ). The reference is to 
the Arab Chiefs who were beaten by the Prophet at the battle of Honein 
(a.h. 8). This victory is referred to in the 25th verse of this Sfira. 

* The technical term is 5 wasq. A wasq. is equal to 60 si,’ and asi’ is equal 
to 8 ratal. A ratal is equal to 1 tb ;;so a wasq, a load for one camel, is about 480 tt. 
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44 God hath helped you in many battle-fields, and on the day of Honein." 
Abu Bakr abolished this giving of Zakit to converts, and the Khalif 
Omar said to these or similar persons : " This Zakit was given to in* 
Cline your hearts toward Islim. Now God has prospered Islim. If 
you be converted it is well ; if not, a sword is between us. ” No 
Companion has denied this statement, and so the authority for the 
cancelling of this clause is that of the Ijmd’-i Ummat (unanimous 
consent). It is well that an appeal to unworthy motives should be 
abolished, but no commentator so far as I know makes that a reason 
for the cancelling of this order. It is always placed on the ground of 
the triumphant nature of Isldm which now needs no such support. 
Contemptuous indifference, not any high moral motive, was the cause 
of the change. 

In addition to the persons mentioned in the verse just quoted, 
Zak£t may be given to assist a Mukdtib, or slave who is working in 
order to purchase his freedom. Persons who are too poor to go on a 
Jihdd or to make the Hajj must be assisted. 

The Zak&t must not be given for building mosques,* for funeral 
expenses, liquidating the debts of a deceased person, or to purchase 
a slave in order to set him free. It is not lawful to give the Zak&t to 
parents or grand-parents, children or grandchildren ; or for a husband 
to give it to his wife, or a wife to her husband ; or a master to his slave. 
The S^hibainf maintain that a wife can apply the Zakdt to her husband’s 
wants, and^quote this Tradition : “ A woman asked the Prophet if she 
could give the Zak£t to her husband. He answered ( give ; such an act 
has^two rewards, one for the giving of charity and one for the fulfil- 
ment of the duties of relationship.’ *' It should not be given to a rich 
man, nor to his son, nor to his slave. The descendants of Il£sham 
and the descendants of the Prophet should not be the recipients of the 
Zakdt. The Prophet said: “O Ahl-i-Biet (men of the house), it is 
not lawful for you to receive Zakdt, for you get the one-fifth share of 
my fifth portion of the booty. *’ So some say that Syeds are excluded; 
but they demur and reply that they do not now get a portion of the 
spoil of the Infidels. Zakdt mnst not be given to a Zimmf (a non- 
Muslim subject). 

In Muhammadan countries there are officers whose duty it is to collect 
the Zak£t ; in India the payment is left to each person’s conscience. 
Whilst there is not much regularity in the payment, due credit must be 
given for the care which Musalm£ns take of their poor. 

# Mosques are usually endowed. The property thus set apart is called Wakf. 
This supports the various officials connected with a Mosque. 

+ The two famous disciples of Im&m Abu Hanifa, Abu Ytisuf and Muhammad. 
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The Sadqa (charitable offerings) form a different branch of this 
subject. A full account of it will be given in the section of the next 
chapter which treats of the Td-ul-Fitr. 

# * # # # # 

CHAPTER VI., page 237. 

The feasts and fasts of Islam. 
****** 

Page 250, When the thirty days have passed the fast is broken. 
This act is called Ift£r, and the first day on which food is taken is 
called the Td-ul-Fitr — the * Feast of the breaking of the fast . 9 On 
that day the Sadqa or alms are given before the Nam&z is said in the 
Mosque. The Sadqa of the Td-ul-Fitr is confined to Muslims : no 
other persons receive it. If anyone neglects to give these alms before 
the Namaz is said, he will not merit so great a reward as he otherwise 
would. The reason assigned for this is that, unless they are given 
early in the day, the poor cannot refresh themselves before coming to 
the Mosque for the Namiz. The Sadqa are given for the good of one’s 
own soul, for that of young children, slaves, male and female — Muslim 
or Infidel ; but not for the spiritual benefit of one’s wife or elder children. 

In South India, the Sadqa consists of a gift of sufficient rice to 
feed one person. When this has been done the people go to the 
Mosque saying, • God is great ! God is great ! * The Nam£z is like that 
of a Friday, except that only two rak’ats are said, and the Khutba 
which is said after the Namiz is sunat ; whereas the Friday Khutba is 
said before the farz rak’ats, and is itself of farz obligation. After 
hearing the sermon, the people disperse, visit each other and thoroughly 
enjoy themselves. 
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Page 6j . — The next subject for consideration is that of the Tradi- 
tions, or the second branch of the science of Tlm-i-usfil, The 
Traditions contain the record of all that Muhammad did and said* It is 
the belief of every Muslim, to whatever sect he belongs, that the 
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Prophet not only spoke but else acted under a divine influence. The 
mode of the inspiration is different from that of the Qurin. There the 
revelation was objective. In the Prophet’s sayings recorded in the 
Traditions, the inspiration is subjective, but still a true inspiration. 
This belief places the Traditions in a place second only to the Qur£n ; 
it makes them a true supplement to that book, and thus they not only 
throw light on its meaning, but themselves form the basis on which 
doctrines may be established. Without going so far as to say that 
every Tradition by itself is to be accepted as an authority in Isl£m, it 
may be distinctly asserted that there can be no true conception formed 
of that system if the Traditions are not studied and taken into account. 
So important a branch of Muslim theology it is, that the study of the 
Traditions is included in the ’Ilm-i-usfil, or science of exegesis. Some 
account of them, therefore, naturally forms part of this chapter. 

The first four Khalifs were called the Khulaf£-i-R£shidfn, that is, 
those who could guide others aright. They had been friends and 
companions of the Prophet, and the Faithful could always appeal to 
them in cases of doubt. The Prophet had declared that Isl£m must 
be written in the hearts of men. There was therefore an unwillingness 
to commit his sayings to writing. They were handed down by word 
of mouth. As no argument was so effectual in a dispute as 44 a saying” 
of the Prophet, the door was opened by which spurious Traditions 
could be palmed off on the Faithful. To prevent this, a number of 
strict rules were framed, at the head of which stands the Prophet’s 
saying, itself a Tradition : 44 Convey to other persons none of my words 
except those which ye know of a surety. Verily, he who purposely 
represents my words wrongly will find a place for himself nowhere but 
in fire.” To enforce this rule, it was laid down that the relator of a 
Tradition must also repeat its 44 Isn£d,” or chain of authorities, as : •* I 
heard from such a one, who heard from such a one,” and so on, 
until the chain reaches the Prophet himself. Each person, too, in this; 
“Isndd,” must have been well known for his good character and 
retentive memory. This failed, however, td prevent a vast number of 
manifestly false Traditions becoming current ; so men set themselves 
to the work of collecting and sifting the great mass of Traditions that 
in the second century of Is1£m had begun to work untold evil. These 
men are called 44 Muhadisfn,” or 44 collectors of Tradition.” The 
Sunnfs and the Wahhibis recognise six such men, and their collections 
are known as the “ Sihah-Sittah,” or six correct books. They are the 
following: — ~ ' 

The Sahth-i-Bukdhri % called after Abu Abdullah Muhammad 
Ibn-i-Ismi'Cl, a native of BukhiriL * * * * ft ^ 
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Page 68. (a) Sahfh-i-Muslim. — Muslim Ibn-i-Hajj£j was bom 

at Nishipfir, a city of Khorisdn. He collected about 300,000 Tradi- 
tions, from which he made his collection. * * * ♦ ♦ 

Page 68. (3) Sunan-i-Abu~Ddud. — Abu Ddtid Sajistdnf, a native 

of SeisUfa, was born A.H. 202. He collected about 500,000 Traditions, 
of which he selected four thousand eight hundred for his book. 

(4) J&mi* i-Tirmixi.—, Abu Isa* Mohammad Tirmizi was bom at 
Tirmiz in the year A.H. 209. He was a disciple of Bukhiri. Ibn 
Khallikan says this work is “ the production of a well-informed man : 
its exactness is proverbial.” 

(5) Sunan-i-Nasdi. — Abu Abd-ur-Rahman Nasdf was born at 
Nasi, in Khor£s£n, in the year A.H. 214, and died A.H. 303. It is 
recorded of him, with great approbation, that he fasted every other 
day, and had four wives and many slaves. This book is considered of 
great value. 

****** 

Page 69. (6) Sunan-i-Ibn Mdjah. — Ibn Mijah was born at 

Irak A.H. 209. This work contains 4,000 Traditions. 

The Shfa’hs reject these books and substitute five books * of their 
own instead. They are of a much later date, the last one, indeed* 
having been compiled more than four hundred years after the Hijra. 

****** 

Page 70. — Having thus shown the importance of the Traditions, 
I now proceed to enter a little into detail on the question of the rules 
framed concerning them. The classification adopted by different 
authors may vary in some subordinate points, but the following account 
is adopted from a standard Muhammadan work. A Tradition may be 
Hadis- i-Qaulf, that is, an account of something the Prophet said ; or 
Hadfs-i-Fa’li/a record of something which he did ; or Hadis-i-Taqrfrf, 
a statement of some act performed by other persons in his presence, 
and which action he did not forbid. 

The Tradition may be classed under two general heads : — 

First. — Hadis-i-Mt u/awdtir, that is, “an undoubted Tradition," 
the Isndd, or chain of narrators of which is perfect, and in which chain 
each narrator possessed all the necessary qualifications for his office. 
Some authorities say there are only a few of these Traditions extant, 
biit most allow that the following is one : “There are no good works 


* The K&fi, by Abu Ja’&r Muhammad, A.H. 329. The Man-l&-yastah-zirah-al- 
Faqih, by Shaikh *AU, A.H. 381. The Tahzfb and the Istibs&r by Shaikh Abu Ja’far 
Muhammad, A.H. 466. The Nahaj-ul-Bal&ghat, by Sayyud Rad, A.H. 406. 
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except with intention,” for example, a man may fast, but, unless he 
has the intention of fasting firmly in his mind, he gains no spiritual 
reward by so doing. 

Second. — Hadis-i-Ahdd. The authority of this class is theoretically 
somewhat less than that of the first, but practically it is the same. 

This class is again sub-divided into two : — 

(1 ) Hadis-i- Sahih > or a genuine Tradition. — It is not necessary 
to go into the sub-divisions of this sub-division. A Tradition is Sahfh 
if the narrators have been men of pious lives, abstemious in their 
habits, endowed with a good memory, free from blemish, and 
persons who lived at peace with their neighbours. The following also 
are Sahih, though their importance as authorities varies. I arrange 
them in the order of their value. Sahih Traditions are those which 
are found in the collections made by BukhAri and Muslim, or in the 
collection of either of the above, though not in both ; or, if not men- 
tioned by either of these famous collectors, if it has been retained 
in accordance with their canons for the rejection or retention of 
Traditions ; or lastly, if retained in accordance with the rules of any 
other approved collector. For each of these classes there is a distinct 
name. 

(2) Hadis-i- Hasan. — The narrators of this class are not of such 
good authority as those of the former with regard to one or two 
qualities; but these Traditions should be received as of equal 
authority as regards any practical use. It is merely as a matter of 
classification that they rank Second. 

In addition to these names, there are a number of other technical 
terms which have regard to the personal character of the narrators, the 
IsnAd, and other points. A few may be mentioned. 

( 1 ) Hadis-i- Z'aif, or a weak Tradition. — The narrators of it 
have been persons whose characters were not above reproach, whose 
memories were bad, or who, worse still, were addicted to “ bid’at,” 
innovation, a habit now, as then, a crime in the eyes of all true 
Muslims. All agree that a “ weak Tradition ” has little force ; but few 
rival theologians agree as to which are, and which are not, *■ weak 
Traditions/’ 

(2) Hadis- i-Mua 'llaq* or a Tradition in the IsnAd of which there 
is some break. — If it begins with a Tibi* (one in the generation after 
that of the Companions), it is called “ ilfursal” the one link in the 
chain, the Companion, being wanting. If the first link in the chain 
of narrators begins in a generation still later, it has another name, and 
sobn. 

(3 ) Traditions which have various names, according as the 
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narrator concealed the name of his Imim, or where different narrators 
disagree, or where the narrator has mixed some of his own words with 
the Tradition, or has been proved to be a liar, an evil-liver, or mistaken ; 
but into an account of these it is not necessary to enter, for no 
Tradition of this class would be considered as of itself sufficient 
ground on which to base any important doctrine. 

It is the universally accepted rule, that no authentic Tradition can 
be contrary to the Qurin. The importance attached to Tradition has 
been shewn in the preceding chapter, an importance which has 
demanded the formation of an elaborate system of exegesis. To an 
orthodox Muslim, the Book and the Sunnat, God's word direct and 
God's word through the mind of the Prophet, are the foundation and 
sum of Islim, a fact not always taken into account by modern 
paneygyrists of the system. 

# * * # # * 

CHAPTER V., page 187. 

The Practical Duties of Islam. 
****** 


Zakat. 

Page 218. (4) There are two terms in use to express alms- 

giving. The first is Zakit (literally, “purification ,r ) or the legal alms 
due, with certain exceptions, from every Muslim. The second is Sadqa. 


No. 15.— Appendix VII to the Memorial ; being extracts from 
Morley’s Digest of all Reported Cases decided in the 
Supreme Court of Judicature in India, in the Courts of 
the East India Company, and on appeal by the Privy 
Council, to be found in the Introduction to Vol. 1, com- 
mencing at page ccxxvii. 

(2) The Mahomkdan Taw. 

(a) On the Sources of the haw. 

Page CCXXVU \ — The Muhamadan Law, like that of the Hindis, 
is professedly founded upon revelation ; and the Korin, though vari- 
ously interpreted, is regarded, by the Musulmins of every denomination, 
as the fountain-head and first authority of all law, religious, civil, and 
criminal* 
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Whenever the Korin was not found applicable to any particular case, 
which soon happened as the social relations and wants of the Arabs 
became more extended, recourse was had to the Sunnah (precept and 
example), or Hadis (sayings, tradition), that is, the oral law, which was, 
and is at the present day, held to be only second in authority to the 
Korin itself. Thus the Korin and the Sunnah stand in the same rela- 
tion to each other, as the Mikrah and Mishnah of the Jews : and it 
may be remarked, that the words in both the Arabic and Hebrew Ian* 
guages are derived from similar roots, and have the same significa- 
tions. 

The Sunnah or Hadis, the second authority of Muhammadan law, 
comprises the actual precepts, actions, and sayings of the Prophet him- 
self, not written down during his lifetime, but preserved by tradition, 
and handed down by authorised persons. These precepts and tradi- 
tions are divided into two classes, viz., the Kads (holy), which are 
supposed to have been directly communicated to ^Muhammad by the 
angel Gabriel ; and the Nabawi (prophetic), or those which are from 
the Prophet’s own mouth, and are not considered as inspired ; both 
these, however, have the force of law, and, with the Korin, constituted 
the whole body of the law at the time of Muhammad’s death. “ I 
leave with you,” said the Prophet, “ two things, which, so long as you 
adhere thereto, will preserve you from error : these are, the Hook of 
God, and my practice.” 

In addition to the Korin and the Sunnah or Hadis, there are two 
other great sources of Muhammadan law, viz., the Ijmia (concurrence), 
and the Kiyis (ratiocination). 

The Ijmia is composed of the decisions of the companions of 
Muhammad (Sahibah), the disciples of the companions (Tibififin) and 
the pupils of the disciples : these decisions are said to have been unani- 
mous, and are next in authority to the Korin and the Sunnah. 

Page CCXXIX . — The Kiyis, which is the fourth source of the 
Muhammadan law, consists of analogical deductions derived from a 
comparison of the Korin, the Sunnah, and the Ijmia, when these do 
not apply either collectively or individually to any particular case. This 
exercise of private judgment is allowed, with a greater or less extension 
of limit, by the different Muhammadan sects ; some, however, refusing 
its authority altogether. 

Since it appears, then, that although the sources of the law are the 
same throughout the Muhammadan world, there is a variety in the 
manner of their reception, and in the laws derived from them, it becomes 
ngeessary to describe shortly the principal sects, and to state the chief 
joints of difference in their opinions as to the sources of the law. 
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'(i) On the Principal Mohamedan Sects , Mtfir Legal 

Doctrine (CCXXIX). 

"* # # # * # 

jRatg 1 * CCXXX . — These four principal sects, which are called 
after their founders, originated with certain eminent Mujtahid Imims, 
named respectively Ab6 Hanffah, Millik Ben Anas, Muhammad Ash 
Shifif, and Ahmad Ben Hanbal. Two other Imims were also the 
founders of Sunnf sects : these were Abfi £bd Allah Sufydn as-Sauri, 
and Abfi Diw6d Sulaimin az-Zihiri, but they had but few followers ; 
and a seventh sect, which had for its chief the celebrated historian! At- 
Tabarf, did not long survive the death of its author, 

Abfi Hanffah Nuamin Ben Sibit al-Kuff, the founder of the first 
of the four chief sects of Sunnis, and the principal of the Mujtahid 
Imims who looked to the Kiyis as a main authority upon which to 
base decisions, was born at Kufih in A.H. 80 ( A.D. 699), at which 
time four, or, as some authors say, six of the companions of the Pro- 
phet, were still living. Abfi Hanffah died in prison at Baghdad in 
A.H. 150 (A.D. 7 64.), having been placed in confinement by the 
Khalffah Al-Mansfir, on account of his having refused to accept of the 
office of Kizf from a conciousness of his own inefficiency; a refine- 
ment of modesty of which the Arabian lawyers may well be proud, 
since it is doubtful whether the biography of the juris-consults of all 
nations and ages would present another instance of the same self-denial 
and suffering from similar motives. Unluckily, however, for Abu 
Hanffah ’s character, his consistency does not seem to have equalled 
his conscientious self-depreciation ; for we find that he was originally 
a strong partisan of the house of Alf ; and it is even hinted that the 
cause of his subsequent change of opinion was to be traced to interested 
motives. The doctrine of Abfi Hanffah, at first, prevailed chiefly in 
Irik ; but afterwards became spread over Assyria, Africa, and Mi ward 
an-Nahar. It is at present very generally received throughout Turkey 
and Tartary, and, together with that,of his two'.disciples, Abu Yfisuf and 
Muhammad, is the chief, and, with but rare exceptions, the only 
authority which governs the Sunni law in India. 

# # « # # * 

Page CCXXXV ,—' These are the principal sects of the Muham- 
madans who differ in opinion with regard to legal doctrine. I have 
already stated that the Korin is universal in its authority; but this 
must be understood with the reservation that such authority depends 
upon its interpretation, and that the latter differs according to the 
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views of the principal commentators of the various sects, the Shfis 
more epecially rendering the meaning of many texts in a manner 
totally opposed to their acceptation by the sects of the Sunnis.* 

The traditions and the Ijmia are, in like manner, looked upon by 
all Musulm&ns as authoritative in the second degree; but, as I have 
mentioned above, their value varies, and depends upon their Isnids. 
Many writers on the religion and laws of the Muhammadans have as- 
serted that the Shfahs reject entirely the authority of tradition. No- 
thing, however, can be more erroneous than this assertion, since all 
Sh&hs admit the legality of the Sunnah, when verified by any of the 
Twelve Im£ms ; and all equally venerate the precepts and examples, 
both of the Prophet and the Twelve Im£ms themselves, and the 
traditions that have been handed down by the friends and partisans 
of Alf, rejecting only such portions of the Sunnah as are derived from 
persons contaminated by crime or disobedience to God. In the latter 
class they range all the traditions recorded on the authority of the 
three first Khalffahs, and of such of the companions, the T^bifiun, and 
their disciples, as were not included amongst the supporters of Alf Ben 
Abf T£lib. The error with regard to the Shfali doctrine in matters of 
tradition seems to have arisen from the fact that our knowledge of 
their tenets has been almost entirely taken from Sunni sources, in 
which the word Sunnah is used to signify exclusively the traditions of 
the Sunnis ; and also that the Shiahs themselves almost invariably 
employ that word when speaking of the Sunni traditions, calling their 
own Hadis, and even referring to the Sunnis as the Ahl-f Sunnah 
(people of the Sunnah), in contradistinction to themselves, whom they 
generally call the Ahl-i Bait (people of the house of the Prophet). 
When, therefore, it is asserted that the Shi&hs reject the authority of 
tradition, it must only be understood to mean that they pay no regard 
to the Sunnah recorded by the enemies of Ali : they of course repu- 
diate the doctrines of the founders of the principal Sunni sects, holding 
their names even in abhorrence. What has been said with regard to 
the traditions as received by the Shi&hs, applies equally to the Ijm£a. 
the authority of which depends upon the source from whence it is 
derived. 

The Kiyds, as 1 have mentioned in a former page, is variously 
received by the different sects. It seems pretty clear, from a tradition 
recorded in the Mishkit al-Masabih, that the exercise of private judg- 
ment was acknowledged and authorised by the Prophet himself. In 
the first, second, and third centuries of the Hijrah, the principal 

^ * Referred to in paragraph 18 , page io of the Memorial, and in paragraph 66, 
$&ge 6i of Appendix VIII. 
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juris-consults appear to have founded their practice upon that of their 
predecessors ; but some, venturing to rely upon analogical deduction 
from the first three sources of the law, were called Mujtahids, because 
they employed the utmost efforts of their minds to attain the right 
solution of such questions of law as were submitted to their judg- 
ment . 

Amongst the Sunni sects, Mujtahids are classed under three 
principal divisions, according to the degree of Ijtih£d which they may 
have attained. The word Ijtihdd signifies, in its most common accep- 
tation. the striving to accomplish a thing, the making a great effort ; 
but in speaking of a law-doctor, it denotes the bringiug into operation the 
whole capacity of forming a private judgment relative to a legal 
proposition . 

The chief degree of Ijtihdd conferred on its possessor a total 
independence in legislative matters, and he became, as it were, a con- 
necting link between the law and his own disciples, who had no right 
to question his exposition of the Korin, the Sunnah, and the Ijmda, 
even when apparently at variance with those elements or sources of 
jurisprudence. The Mujtahids of this first class were very frequent 
in the three first centuries of the Hijrah ; but in later times, the doc- 
trines of the law becoming more fixed, the exercise of private judg- 
ment, to an unlimited extent, soon ceased to be recognized. Some 
later doctors, At-Tabarf and As-Suyfiti for instance, claimed the right, 
but it was refused to them by public opinion. The Mujtahids of the 
first class, who lived in the first century of the Hijrah, are esteemed as 
of higher authority than those who flourished in the second and 
third. 

Those Mujtahids, who had arrived at the second degree of Ij tihid, 
possessed the authority of resolving questions not provided for by the 
authors of the chief sects, and w r ere the immediate disciples of the 
acknowledged Mujtahids of the first class, who, in some instances, 
allowed their pupils to follow and teach opinions contrary to their 
own doctrines, and occasionally even adopted their views. 

Those who had attained the third degree of Ijtihad wtre em- 
powered to pronounce, of their own proper authority, sentences in all 
cases not provided for by the founders of the sects or their disciples. 
Their sentences were, however, to be derived from a comparison of the 
Koran, the Sunnah, and the Ijmaa, taken conjointly with the opinions 
of the Mujtahids of the first and second classes; and they were not 
authorised to controvert their published doctrines, either respecting the. 
elements of the laws, or the principles derived therefrom. Mujtahids 
of the third class were required to possess a perfect knowledge of all 
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the branches of jurisprudence, according to the doctrines of all the 
schools ; and the class comprises a large number of doctors, of greater 
or less celebrity, some of whom were raised to the rank during 
their lifetime, but the greater portion subsequently to their decease. 

As a title, the term Mujtahid has long since fallen into disuse 
amongst the Sunnis.* 

* # # # * # 


# 


# 


(r) On the Mohamedan Law Books (CCXLI). 

* * * * * 


Page CCXLV \ — It will be readily conceived, from the details 
above given, thatany attempt to give even a tolerably complete list of the 
Muhammadan law-books would far exceed the limits of this Introduc- 
tion. I have endeavoured, however, in the following pages, to make 
such a selection from the mass as may prove useful to the student, and 
to enumerate and describe all such as have been printed, as well as 
some of the works still in MS. which are of chief authority amongst 
the different sects, and more especially those which are in the greatest 
repute, and most frequently referred to in India. I may add, that I 
have examined the originals of the works described, whenever they 
were procuable ; and that, where the works themselves were not to be 
met with, I have invariably derived my information from the native 
authorities, with the exception, however, of a few instances, when other 
sources will be found indicated in the notes. 


****** 

Page OCXLVIIL — The Korin is believed by all orthodox Musul- 
m£ns to be uncreated and eternal, subsisting in the very essence of 
God, and revealed to Muhammad by the angel Gabriel, at different 
times during a space of twenty-three years. Wherever its texts are 
applicable, and not subsequently abrogated by others, they are held to 
be unquestionable and decisive, as the word of God transmitted to 
man by the last, or, as he is emphatically called, the Seal of the Pro- 
phets, Muhammad the messenger of God. 

* ■* * * * * 

Page CCLIL-— r The first collections of traditions said to have been 
written down, are those of Ab6 Bakr Ben Shihib az-Zuhri ; Abd 


♦ Ibukhall, Vol. I. Introduction, page XXVI note. 
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ai-M21ik Ben Juraij ; M£lik Ben Anas, the founder of the second sect 
of Sunnfs, in his work called the Muwatta ; and Ar-Rabia Ben Subaih. 
It has not been ascertained which author is entitled to priority. 
Az-Zuhri is considered to have been the first by As-Suy&tf and 
Al-Makrfzf ; whilst others give the preference to the Muwatta, or to 
the compilations of Ibn Juraij or of Ar-Rabfa. The preponderance 
■seems, however, to be in favour of Abd al-MAlik Ben Juraij. 

# # * * * * 

■■'Ml- 

Page CCL2IL — Whichever of the collections above mentioned 
may be entitled to precedence, the chief authorities in matter of tradi- 
tion among the Sunnfs are now the books which are known by the 
name of the Six Sahfhs, or Six Books of the Silnnah ; whilst the 
Shiahs have their own four books of Hadis, which, though less gener- 
ally known, are by them equally venerated, and esteemed above all 
•others on the same subject. 

#*#### 

Page CCLX1 \ III . — Having so far described the works on the 
traditions, it becomes necessary to give some notices of the general 
Digests and special Treatises, with their Commentaries, which, to- 
gether, form the third class of law-books, according to the present 
arrangement, and treat more especially of practical jurisprudence in 
all its branches. These, as may be imagined, are exceedingly numer- 
ous ; and it would be impossible, in this place, to give more than 
the following meagre selection.^ 

****** 

Page CCLXII . — Abfi Hanffah's principal work is entitled the 
Fikh al-AkbaV: it treats of the 11m al-KaUm, and has been commen- 
ted upon by various writers, many of whom are mentioned by H4jf 
Khalfah. 

The Hanafi sect, as has already been remarked, is the one which 
•obtains most commonly, and indeed almost entirely, amongst the 
Muhammadans of India ; but the doctrines of its great founder are 
sometimes qualified, in deference to the opinions of two of his most 
famous pupils. Sir William Jones says, that “although Abii Hanifah 
he the acknowledged head of the prevailing sect, and has given his 
name to it, yet so great veneration is shewn to Abfi Yfisuf, and the 
lawyer Muhamtnad, that, when |j?ey both dissent from their master, 
the Mussalman judge is at liberty to adopt either of the two decisions 
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which may seem to him the more consonant to reason, and founded 
on the better authority/* 

In former times it seems that Abti Hanffah’s opinion was prefer- 
red, even when both the disciples dissented from him ; but this is not 
the case at the present day. There is also a distinction of authority 
to be observed, viz., that where the two disciples differ from their 
master and from each other, the authority of Ab6 Yfisuf, particularly 
in judicial matters, is to be preferred to that of Muhammad. In the 
event, however, of one disciple agreeing with Abfi Hanffah, there can 
be no hesitation in adopting that opinion which is consonant with 
his doctrine. 

****** 

Page CCLXVII. — The Hid£yah is the most celebrated law 
treatise according to the doctrines of Abii Hanffah, and his 
disciples Abu Yusuf and the Imam Muhammad, which exists 
in India : it is a Commentary on the Bad£fa al-Mubtad£, and 
both the text ami comment are from the pen of Burh£n ad-Dfn 
Ali Ben Abu Bakr al-Marghfnanf, who, after employing thirteen 
years in writing the Hid£yah, died in A.H. 593 (A.D. 1196). 

The divisions and general arrangement of the Hidiyah, are 
taken from the Jamia as-Saghfr of the Imim Muhammad, and it 
consists of a Digest of approved law cases, illustrated by proofs and 
arguments. Haji Khalfah says, in describing the Hidayah, “it is a 
practice observed by the composer of this work to state first the 
opinions and arguments of the two disciples (Abu Y6suf, and the 
Imim Muhammad) ; afterwards the doctrine of the great Imim 
(Abu Hanffah) ; and then to expatiate on the proofs adduced by the 
latter, in such manner as to refute any opposite reasoning on the part 
of the disciples. Whenever he deviates from this rule, it may be 
inferred that he inclines to the opinions of Abu Y6suf and the Imdm 
Muhammad. It ts also his practice to Illustrate the cases specified in 
the Jdmia as-Saghfr and Kuddrf, intending the latter whenever he uses 
the expression * he has said in the book/ In praise of the Hiddyah 
it has been declared, like the Kordn, to have superseded all previous 
books on the law ; that all persons should remember the rules pre- 
scribed in it ; and that it should be followed as a guide through life.*’ 

The same motive which dictated the compilation of the HindiY 
Code, induced Warren Hastings to recommend that a translation 
should be made into English of the Hidayah; and accordingly 
^.Hamilton undertook the task; unfoitunately, however, it was sug- 
'’gested by the Muhammadan lawyers who were consulted on th.e occasion,. 
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that inasmuch as the idiom of the author was particularly close and 
obscure, a Persian version should be first made 44 under the inspection 
•of some of their most intelligent doctors, which would answer the 
double purpose of clearing up the ambiguities of the text, and, by being 
introduced into practice, of furnishing the native Judges of the Courts 
with a more familiar guide, and a more instructive preceptor, than 
books written in a language of which few of them have opportunities 
of attaining a competent knowledge. ” This was accordingly done ; 
and from this Persian translation Mr. Hamilton executed his English 
version, which is thus rendered less to be depended upon, thafi if it 
had been made from the original Arabic, without adding in any degree 
to its intelligibility. The work of Burh£n ad-Din AH as we possess it 
in this translation, is, however, a most useful book, although it con- 
tains much that is unimportant, and omits altogether the Law of 
Inheritance, which is perhaps the most important of all. 

The text of the Hidiyah was published in the original Arabic at 
Calcutta in A.H. 1234 (A.D. 1818), and was again edited, together 
with its Commentary, the Kifiyah, by Hakim Maulavt Abd al- Majid 
in 1834. The Persian version was also published at Calcutta in the 
year 1807. 

A work of such great celebrity and authority as the Hid£yah has 
of course been illustrated by a large number of Commentaries, the 
first of which is said to have been written by Hamid ad-Din All 
al-Bukhdrf, who died in A.H. 667 (A.D. 1268), and is a short tract 
entitled the Favvald. The glosses of the Hidayah which are most 
conspicuous for their reputation in India, are the Nihdyah, the tnayah, 
the Kiftyah, and the Fath-al-Kadfr. 

The Nihiyah of Hus£m ad-Din Husain Ben All, who is said to 
have been a pupil of Burh£n ad-Din All, was the first composed of 
these ; and it is important as supplying the omission of the Law of 
Inheritance m the Hidayah, although the chapter on this law is said 
not to be looked upon as of equal authority with the Far&iz 
as-Sirajiyah, which will be hereafter described. 

There are two Commentaries on the Hidayah entitled Iniyah ; but 
the one more commonly known by the name was written by the Shaikh 
Akmal ad-Din Muhammad Ben Mahmfid, who died in A.H. 786 (A.D. 
1384). The tniyah is much esteemed for its studious analysis and 
interpretation of the text. 

The Arabic text of the tnayah was published in Calcutta in 1837, 
edited by Ramdhan Sen. 

The third Commentary, the Kifiyah, is by Imim ad-Din 
Amir KAtib Ben Amfr Umr, who had previously written another 
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explanatory gloss of the same work, and entitled it the Ghdyat 
al-Baydn. The Kifeyah was finished in A.H. 747 (A.D. 1346), and, 
besides the author’s own observations, gives concisely the substance 
of other Commentaries, 

The original text of the Ki&yah, accompanied by that of the 
Hidiyah, has been published as mentioned above. 

The Fath al-Kadfr lil-A£jiz al-Fakir, by Kam 4 l ad-DIn Muham- 
mad as- Si wdsf, commonly called Ibn Hammdm, who died in A.H. 861 
(A,D. 1456), is the most comprehensive of all the comments on the 
Hiddyah, and includes a collection of decisions which render it 
extremely useful. 

###*** 

Page CCLXXI 1 . — These are the principal law-books of the third 
class that are known, and are of authority among the Sunnis of the 
Hanafi sect in India ; but, as may be imagined, it is only a few of these 
that are quoted in the Courts; the Hiddyah and its comments, illus- 
trated by the books of Fatdwa, generally sufficing to satisfy the Judges, 
and to offer sufficient grounds on which to base a decision. 

Many works according to the doctrines of Abfi Hanifah have 
been written, and are received as authorities in the Turkish empire. 
These I apprehend would be admissible if quoted in our Courts in 
India where the parties to a suit are of the Hanafi persuasion. 

The most celebrated of these is the Multaka al-Abhar, by the 
Shaikh Ibrafm Ben Muhammad al-Halabf, who died in A.H. 956 (A.D. 
1549). This work, which is a universal code of Muhammadan law, 
contains the opinions of the four chief Mujtahid Imams, and illustrates 
them by those of the principal juris-consults of the school of Abfi 
Hanffah. It is more frequently referred to as an authority throughout 
Turkey, than any other treatise on jurisprudence. 

* # * # # # 

Page CCXXX 1 V . V, — Having described to this extent the com- 
ments on the Kor&n, the books of traditions, and the general and 
particular treatises on jurisprudence and special laws of the different 
sects, the fifth class of works, which treats of the Ilm al-Fatdwa, or 
science of decisions, remains to be noticed. These are very numerous, 
amounting to several hundreds : the greater portion, however, are either 
unknown, or never used in India. 

Almost all these collections have the title of Fatdwa, but some 
appear under other designations. Some give the decisions of particular 
lawyers, or those found in particular books ; others, those which tend to- 
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illustrate the doctrines of the several sects ; whilst others again are 
devoted to recording the opinions of the learned jurists, who were 
natives or residents of certain places, or lived at certain times. It will 
be necessary here to mention only a few of these works. 

* * * * # # 

Page CCLXXXV . — The Fataw 4 Kazi Khin, or collection of de- 
cision, of the lm£m Fakr ad-Din Hasan Ben Mansfir al-Uzjandi al- 
Fargh£nf, commonly called Kizi Khdn, who died in A.H. 592 (A.D. 
1195), is a work held in the highest estimation in India, and indeed is 
received in the Courts as of equal authority with the Hiddyah of Burh£n 
ad-Dfn Ali, with whom Kdzf Kh&n was a contemporary : it is replete 
with cases of common occurrence, and is therefore of great practical 
utility, the more especially as many of the decisions are illustrated by 
he proofs and reasoning on which they are founded. Yiisuf Ben 
J unaid, generally known by the name of Akhf Chalabi-Tti k£tl, epito- 
mised K Azi Khdn’s work, and compressed it into one volume. 

The Fatdwa Kazi Kh£n was lithographed and published in the 
original at Calcutta in the year 1835. 

# # * # # # 

Page C CLXXX VIII . — The Tanwir-al-Absdr, by the Shaikh 
Shams ad-Dln Muhammad Ben Abd Allah al-Ghazzi, who composed 
this work in A.H. 995 (A.D. 1586) is enriched with a variety of questions 
and decisions, and seems to come within the present class of law-books. 
It is considered to be one of the most useful books according to the 
Hanafi doctrines, and has been frequently commented upon. The 
most noted of these commentaries are, the Manh al-Ghafter, which is 
a work of considerable extent, by the author of the Tanwir al-Absdr 
himself; and’the Fatdwa Durr al-Mukhtar, which was written in A.H. 
1071 (A.D. 1660), by Muhammad Al£ al-Din Ben Shaikh Ali al-Hiskafi. 
Both these commentaries contain a multitude of decisions, and are 
well known in India. 

• * # # * # 

Page CCLXXXIX . — Of the collection of decisions now known 
in India, none is so constantly referred to, or so highly esteemed, as the 
Fatawa al-Adlamgfrf ; and although, as has been stated, the Fat£wa 
Kdzi Kh£n is reckoned to have an equal authority with the Hiddyah, it 
is neither so generally used, nor so publicly diffused as the Fat£wa al- 
Alamgfri. The latter work, from its comprehensive nature, is applicable 
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in almost every case that arises involving points of Hanafi law, and is on 
that account produced and quoted as an authority, almost every day, 
in the Courts in India. The Fatdwa aUASlamgirf was commenced 
in the year of the Hijrah 1067 (A.D. 1656), by order of the Emperor 
Aurangz^b Ailamgfr, by whose name the collection is now designated. 
It contains a bare recital of law cases, without any arguments or 
proofs; an omission which renders it defective for elementary instruction. 
The immense number of cases, however, compensate in some measure 
for this want, which is, moreover, supplied by the Hid£yah, and other 
works ; and the insertion of argument can the more readily be 
dispensed with, since the opinion of the modern compilers could not 
have been esteemed of equal authority with those of the older writers 
on jurisprudence ; and the mere decisions, without comment or 
explanation, are equally applicable to particular cases, when illustrated 
and explained by reference to works of authority as text-books. The 
Fat£wa al-A^lamgi'rf was translated into Persian by order of Aalamgir’s 
daughter, Z6b an-Nisa. 

Theorginal Arabic text of the Fat£wa al-Adlamgm was printed and 
published at Calcutta in the year 1828, in six large quarto volumes. 

A translation into Persian of the books on JinAyat and Hudud, 
from the Fat 4 wa al-A&amgirf, was made by order of the Council of 
the College of Fort William at Calcutta, by the K£zf al- Kuz£t Muham- 
mad Najm ad-Din Khan, and was published in the year 1813, 
together with a Persian treatise on Taazirat by the same author, in the 
same volume with the translation of the book on Taazirdt from the 
Fat£wa Durr al-Mukht£r already mentioned. 

Mr. Neil Baillie has recently published a translation of selected 
portions from two books of the Fatdwa al-AAlamgiri that comprise the 
whole subject of sale. “The rule adopted in making the selections,” 
says Mr. Baillie, “ was to retain everything of the nature of a general 
proposition, but to reject particular cases, except when they were 
considered to involve or illustrate some principle or maxim of law.” 
The translator has executed his task in a most able manner, and, by 
preserving the divsion and arrangement of the original into chapters and 
sections, has rendered reference to the Arabic text a matter of no 
difficulty to the Oriental scholar. He has added throughout explana- 
tory notes, which might, perhaps, have been extended with profit to 
the student. This work is a most imporant addition to the trans- 
lated treatises on Mahomedan Law ; and, being printed at the public 
expense, affords an addition! instance of the reiterated and judicious 
liberality of the Honourable Court of Directors in patronising works 
tending to benefit India. 
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No. 16.— Summary of the contents of the notes of Argument 
as contained in Appendix VIII to the Memorial. 

i. A Wakf is essentially different from a gift. Therefore the 
condition requiring the absence of perpetuity in gift does not involve 
the consequence that a similar condition is necessary in Wakf, that is 
to say, that condition does not require that Wakf likewise should 
be free from the objection of perpetuity. 

2 Reason for perpetuity being void in sale or gift according to 
Mahomedan Law. 

3 and 4. Reasons against perpetuity in English Common Law do 
not apply to Mahomedan Law, which is founded wholly on Religion 
and is absolutely mixed up with it. If perpetual Snwab can be 
•obtained by .means of a perpetuity, there is no objection to a 
perpetuity. The best use of property is to make it conducive to 
Suwab. All Mahomedan institutions have religious notions for their 
foundation, eg., Gifts, Sales, Wills, and Wakfs. 

5. Difference between a Gift and a Wakf. Wakf is for consid- 
eration. 

6. Wakf is a kind of Sudka . Distinction between Sudka of lands 
and Wakf of lands. The motive in both is to obtain Suwab , and 
Suwab is the consideration in both, but in Sudka the lands are 
transferred, and in Wakf the lands are tied up. 

7. What is a Sudka . 

8. In Sudka there is a consideration which consists of Suwab. 
Promise of God to give Smvab is sufficient consideration. 

9. Text of the Koran on Suwab . 

10. The motive in making Sudka is to get Suwab. The object 
of Sudka might be the rich as well as the poor. In Zakat or poor 
rate, the rich and certain relations cannot participate. 

11. To' make Sudka is not obligatory but praiseworthy: but to 
give Zakat is obligatory. 

12. A Mahomedan is free to dispose of property provided the 
right of heirs does not fetter him. When is the right of heir a fetter ? 

1 3. A Mahomedan in health is able to make any disposition of 
his property even if it involves perpetuity. 

14. Bearing of indebtedness on the right to make Wakf. 

15. The institution called Wills is based on traditions and religious 
considerations similar to those which constitute the foundation of Wakf. 

16. Distinction between the motive of a Wakf and its object : 
confusion of ideas guarded against. Hamilton’s mistake that the 
object must be pious and charitable, corrected by Baillie. 
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17. Correct view of motive and object. The motive is to get 
Suwaby and the object must be such as is calculated to bringSuwab, 
not according to natural religion or a universal code of morality, but 
according to the religious belief of the Mahomedans. ■ 

18. Mr. Hamilton's incorrect translation of Aboo Huneefa's 
definition of Wakf, as involing Sudka , is the foundation of the mistake 
that the object and purpose of a Wakf must be pious and charitable. 
Correct translation of Aboo Huneefa’s definition of Wakf given. 

19. To arrive at a correct notion of Wakf, you must find out upon 
what point relating to Wakf, Mahomedan Lawyers are agreed and 
wherein they differ. New element of divergence should not be intro- 
duced. There is perfect unanimity in regard to what ought to be the 
motive of a Wakf and its object : and this unanimity arises because 
the perception of the motive and object is based on the Mahomedan 
religion, which is common to all. Wakf itself involves perpetuity 
according to the agreement of all. 

20. Wakf, according to Aboo Huneefa, involves Sudka of profits 
upon the poor or upon any of the many ways of Khyr or means for 
obtaining future reward. 

21. Wakf, after it has been made, is, according to Aboo Huneefa, 
permissible but not obligatory. Reason for its not being obligatory 
consists not in its being liable to the objection of perpetuity but consists 
of principles which are fairly traceable to, and which fairly arise out of, 
the Mahomedan Law. 

22. Reasons which induced Aboo Huneefa to hold that Wakf 
is not obligatory even after it has been made, refer to the text of the 
Traditions of the Prophet, as construed by him. 

23. Futher elucidation of those reasons. 

24. Substance of the argument of Aboo Huneefa set forth in other 
words. 

25. How, according to Aboo Huneefa, a Wakf after it has been 
made, could be rendered obligatory so that it becomes no longer 
capable of being avoided — decree of the Kazy in a Moojtahid-fee 
matter. 

26. Aboo Huneefa agrees with Aboo Yusoof and Mahomed as 
regards the motive pf a Wakf and its object. 

27. Aboo Huneefa’s objections are negatived by Aboo Yusoof 
and Mahomed. 

28. One argument of Aboo Huneefa, based on a Text of the 
tradition of the Prophet, namely, there is no detention of property from 
|$fies of inheritance— refuted. 

29. Another objection of Aboo Huneefa, based on another text 
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of the tradition of the prophet — viz., that the prophet sold Wakf 
* property— refuted. 

30. Another objection of Aboo Huneefa refuted, viz. r that the 
Wakf property must necessarily remain in the ownership of the Wakf,. 
otherwise how could the conditions laid down by him to regulate the 
Wakf, be held valid. 

31. Aboo Huneefa's view that Wakf, after it has been made, is 
not obligatory, has not been recognised and received as correct Maho- 
medanLaw. 

32. Aboo Yusoof and Mahomed support their views that Wakf, 
after it has been made, is obligatory by citing authority and by reason- 
ing from analogy. The authority is the direction of the prophet to 
Oomur, his companion, to make Wakf of Samgh. 

33. Wakf is obligatory after it has been made, according to the 
two disciples, in order to enable the Wakif to receive Suivab per- 
petually. 

34. Wakf of the prophet and of Abraham and of the companions 
constitute precedents which are authority of a binding nature. 

35. It is the duty of the Mujtahid and Imam to see the relevancy 
and force of authority so as to deduce rules of action in regard to Wakf 
or in regard to any other question. The Mookullids or followers are 
not allowed to test the conclusion of the Imam and Mujathid , inasmuch 
as their indifferent and scanty knowledge on the subject is not calcu- 
lated to lead them to a correct decision. This is a well-settled princi- 
ple of Jurisprudence. Sell's faith of Islam shews how vast should be the 
extent of a MoojlahUs knowledge and information, and how complica- 
ted are the rules of the science of Jurisprudence or Ilm-i-OosooL 
Conflict between conscience and conduct should be avoided. 

36. Difference between Mahomed and Aboo Yusoof. Mahomed 
says the object should be expressly perpetual, and Aboo Huneefa sup- 
ports him. 

37. Aboo Huneefa found difficulty only at the beginning. After 
a Wakf becomes obligatory he agrees with one or other of his disciples. 

38. Aboo Yusoofs view. For the validity of a Wakf the object 
stated need not be perpetual, because Suwab is sometimes derived from 
a thing not perpetual. Wakf itself involves the idea of perpetuity, and 
after the failure of the object, the profits should go to the poor. 

39. According to Aboo Yusoof, a Wakf is good when it is on the 
man’s children or on his Oommi Walud. This is a direct and positive 
authority of the Imam in favor of the proposition submitted ; and such 
an authority cannot be disregarded without affront to the Mahomedan 
Religion and without in effect repealing the Mohamedan Law. 
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40. The object of Wakf, according to all the three Imams, must 
be of a nature capable of yielding Suwub . In addition to that element, 
Aboo Huneefa and Mahomed require that the object mentioned should 
be perpetual. Aboo Yusoof does not require that the object mentioned 
should be perpetual. Therefore it is a good Wakf when it is made on 
children and descendants, and on their failure to the poor. The ruling 
iu I.L.R., 13 Mad. Ser., page 66, and 10 Bomb. High Court, page 7, 
having not, therefore, laid down the correct law, the Judges were 
misled by Hamilton's mistake; and Johnson’s Dictionary and Wilson’s 
^Glossary were not calculated to explain the real meaning of the Hedaya : 
I.L.R., 6 Cal. Series, page 744, deals with the tradition of the 
prophet. This tradition was not cited by Aboo Yusoof to shew the 
validity of a Wakf on children, on which question there was no differ- 
ence, but to shew the validty of a validate Wakf on one’s self, because 
Mahomed differed from him on this question. 

41. Another point of difference between Aboo Yusoof and Maho- 
med is how a Wakf is constituted. 

42. In this matter, Aboo Huneefa sides with Mahomed. 

43. Another point of difference between Aboo Yusoof and 
Mahomed is whether a man can make Wakf on himself, and can ap- 
point himself a J foohvai/y. 

44- Reasons assigned for Aboo Yusoof’s view : the object in 
making Wakf is to get Sujtwb, and that is obtained by maintaining 
one’s self. 

45. Aboo Huneefa probably agreed with Mahomed in holding 
that a man cannot make Wakf on himself. 

46. Aboo Yusoof’s view is the governing authority, and therefore 
a Wakf on one’s self and his children is lawful. Wakf is an institution 
which should be encouraged. 

47 and 48. A mistake in Hamilton corrected. 

49. Wakf on one’s children and thereafter on the poor is valid 
without difference : Aboo Yusoof validates Wakf on one’s self and the 
owner can appoint himself a Mootwally. 

50. Mahomed subordinates Suwab to other considerations, when 

* 

he lays down that Wakf on one’s self is not valid : Aboo Yusoof subor- 
dinates other considerations to Suwab when he validates such a Wakf. 

51. The whole of the Law of Wakf is based on the theory of 
Suwab . 

52 and 53. Authorities cited in support of the proposition ad- 
vanced in paragraph 51. 

54 and 55. Islam is not a condition to the validity of Wakf: still 
a Wakf depends on the idea of Koorbut or Suwab . 
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56 and 57. Conclusive instance that the theory of Suwab must 
regulate the„ validity of a Wakf and not the idea of perpetuity. If a 
Moslem becomes an apostate, his Wakf falls to the ground. 

58. What is the idea of Suwab ? To what object should it relate 
to be useful ? Suwab is obtained by the doing of any act of self-denial 
with a pure motive. 

59. Acts conducive to Suwab must be ascertained from the 
Mahomedan Law. Validity of a Mahomedan Wakf could not be 
ascertained by reference alone to Suwab according to Zimmee ideas; 
when a Zimmee Wakf does not depend solely on the Zimmee ideas of 
Suwab, but must also involve the Islamic idea of Suwab, then how can 
a purely Mahomedan Wakf exclude the Islamic idea of SutvabP 

The Mahomedan Law is immutable. 

60. In a Wakf the Suwab from the moonfaut or profits reverts to 
the owner. 

61. What acts or objects are productive of Suwab according to 
the Mahomedan Law as laid down by authorities accepted by approved 
Text- writers. 

The Hedaya has not left undetermined the question whether Aboo 
YusooPs view is the governing authority. According to the Hedaya , 
the view of Aboo Yusoof is the governing authority. 

62. I.L.R.. 11 Bomb. Series, page 492, laying down that the 
Hedaya does not decide between Aboo Yusoof and Mahomed, is there- 
fore wrong. 

6 3 to 65. Notice of further authorities of the same character as 
in paragraph 61 and which are accepted by similar Text- Writers. 

66. The authorities stated in paragraphs 61 and 63 to 65 con- 
stitute precedents for Wakf, and have been received and accepted as 
binding in the school which governs this case. They denote acts by 
which Smvab is obtained. 

The Mahomedan Law is Divine in its origin, and, therefore, decision 
of British Indian Courts to the contrary are not be taken as the Maho- 
medan law. The sources of the Mahomedan Law pointed out. Con- 
structions of the divine texts by Moojtahids and Imams and the evolution 
of the Mahomedan Law as expounded bv them is binding on conscience 
and conduct. The Kazy must decide according to what is so binding. 
The British Legislation has preserved the Mahomedan Law of Wakf 
to the Mahomedans, and that law is as laid down by Aboo Yusoof. 
The Privy Council have in effect nullified Aboo YusooPs Rule and 
thus repealed the Mahomedan Law. The authority of Text-writers has 
been noticed by Mr. Morley. 

67. The Mahomedan Law strictly guards against the admission 
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of decrees unsupported by the Koran or the Soonnat or the opinions 
of Mahomedan Doctors, 

68. The Privy Council decisions dealing with Hindu Law texts 

of ancient sages lay down how those texts are to be construed, and how 
the construction ought to be approached : “Nothing at variance with 
religion is likely to have flowed from such a source. ” “ Nothing from 

any foreign source should be introduced ; nor should courts interpret 
the text by the application to the language of strained analogies. ” 
“ Approaching this somewhat delicate subject with an unfeigned desire 
to decide it in harmony with the religious feelings of the Hindus, &c. ” 

Again, “ The duty of a European Judge is not so much to enquire 
whether a disputed doctrine is fairly deducible from the earliest 
authorities as to ascertain whether it has been received by the parti- 
cular school which governs the district, &c., &c.” 

69. Summary of argument and propositions established. 


No. 17.— Appendix VIII to the Memorial ; being Notes of 
argument of Manlvi Mahomed Yusoof, B.A., B.L., Khan 
Bahadoor, in support of the validity of Wakfs on one's 
self and his descendants according to the Mahomedan 
Law, 

1. The rule against perpetuities has no connection with the law 
of Wakf, and Wakf cannot be controlled by that rule, because that 
rule has reference to the law of Gifts, and the law of Wakf is not a 
branch of the law of Gifts. So far as gifts are concerned, the Maho- 
medan Law is not open to the objection that it contravenes the rule 
against perpetuities, and it is not my contention that, under the Maho- 
medan Law of Gifts, property could be tied down for an indefinite 
period. On the contrary, if a gift is made, the property becomes vested 
in the donee absolutely and immediately, and he becomes the owner, 
and obtains full power of disposal. 

2. So also in the case of a sale. You cannot sell property 
without making it vest absolutely in the purchaser. As in the case of 
an ordinary gift the property vests in the donee so also in the case of 
a sale. Any attempt to regulate succession to an estate sold or given 
in gift, or to attach a condition to its tenure, is void under the Maho- 


* Referred to in paragraph 11, page 6 ; para. 12, page 7 ; para. 15, page 9; 
jpara. 16, page 9 ; para. 17, page 10 ; para. 18, page 10 ; para. 19, page si ; para. 20, 
page 11 ; para, 29, page 14 ; and para. 30, pages 15 and 16 of the Memorial. 
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medan Law, as tending to destroy the very object of sale or gift; in 
such cases the sale or gift is good and absolute, and the condition is 
void. The property having vested in the purchaser or the donee by 
words of sale or gifts, it ceases to belong to its original owner so as to 
enable him to attach conditions ; and there is no such thing as a partial 
vesting of property or vesting only for life by means of words of sale 
or gifts ; in other words, there are no words of sale or gifts by which 
ownership can be transferred only partially and not absolutely. 

3. The reasons, according to the English common Law, for 
disallowing the tying up of property in cases of settlements as mean- 
ing conveyances by way of provision for a family, are set forth by 
English Text-writers. Although the tying up of property had been 
allowed for generations in England, still the consequences being 
detrimental to the holding of property from a worldly or secular point 
of view, the same came to be disallowed later on; so that as the 
English Law now stands property cannot be entailed indefinitely as 
prejudicial to “ that free and active circulation of property, which 
is one of the springs as well as the consequences of commerce.” 
By such entail “ the improvement of land is checked ; its acquisition 
rendered difficult ; the capital of the country is gradually withdrawn 
from trade ; and the incentives to exertion in every branch of industry 
diminished.” But the Mahomedan Law made entails void ever since 
the law was established : it does not allow them even to the limited 
extent now recognised elsewhere. So that what it had taken ages 
in other countries to accomplish, existed already in the Mahomedan 
Law from the very beginning. 

4. But in the other countries law is untrammelled by religious 
considerations ; the only point which that law has in view is progress 
in a worldly sense : not so according to the Mahomedan Law. Legal 
considerations and, in fact, all considerations must give way to religion ; 
in fact, law is religion and religion is law. Law and religion are mixed 
up and intertwined with each other according to Mahomedans, and the 
origin of law is religion. And as will appear later on, the best use of 
property is that which secures to the owner religious merit and religious 
reurard in the* world to come. “ Necessity requires that a Wakf should 
be obligatory in order that the Wakif might receive Suwab or religious 
merit perpetually.” (Seepage 52, paragraph 33). In regard to the 
intimate connection between law and religion It will be noticed that 
every disposition of property is either based on authority of a religious 
character, such as the text of the Koran or tradition of the prophet, 
or has for its. object something of a religious nature. There is nothing 
m the law which cannot be traced to religion. Take for instance JEKba 
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or gift. The author of the Doorool Mookktar says at page 634, Calcutta 
edition of 1856 — 

jXC JLARjJt &*) J& y 1 A s mSLt* AmfU* y& 

<f + + A** ijb* ^ ^ lil^O J. JU 

y o**** > * — ■**■*> wAfyU %&\jt l {**•• 5 

U> *aJ, fUj ^ J<r+±*Ji 1 f U *1 

Asj±\*> ^A j i AJoa <JS ^♦jKf j <***yJf aJU> ajJU 

# fj/m3 g^L^if J*i &-» 

“ And according to the dictionary Gift is to do favour to another, 
although the favour might be in respect of what is not property. And 
according to the Shera, Gift is to make another owner through kind- 
ness, that is, without consideration ; because absence of consideration is 
a condition in the same.” * * 44 And the cause of gift is the 
intention that good might come to the donor in this world ; as for 
instance, to get something in lieu of the same, or get loved or get 
praised favourably ; or that good might come to the donor in the other 
world : Imam Aboo Munsoor says, ‘ And it is obligatory on a true 
believer to teach his children to be generous and to oblige others, as it 
is obligatory on him to teach them the unity of God, and what is true 
belief, because the love of this world is the origin of all sinfulness : so 
laid down in the Nihaya.’ And to make gift is mundoob or laudable, and 
to accept the same soonnut or in accordance with the teachings of the 
prophet. Says the prophet, on whom be peace, 4 make gifts amongst 
each other and create love amongst each other.’ M The text of the 
Koran from which the origin of the institution of gift is traced is given 
in the Arabic Kefaya, Volume III, page 673. Then the Doorool 
Mookhtar says at page 638 : — 

J* y o*-** W 3 ir a a»uu» j* 

# y ^ y A3&*& ^xQsJJ 

4i Therefore if a person makes Sudka in respect of 10 dirhams, or makes 
a gift of the same to two poor persons, this is valid ; because to make a 
gift to a poor man is to make Sudka to him : and by Sudka is meant to 
seek the favour of God, who is one and the same, and therefore there is 
no mooxha (or confusion).” 

So also in the Arabic Kefaya, Volume III, page 1, the institution 
of sale is traced to the text of the Koran 44 And God has legalised sale 
land has rendered usury unlawful.” \y*J\ fj+ j ct*f j As regards 

Wills, the origin of it will be found discussed further on in page 47, 
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paragraph 15, As regards Wakf the authorities and texts in favour of 
it are numerous. 

5. But a Wakf is essentially and radically different from a gift or 
hiia : by the latter the Ayn or substance of a thing is transferred by one 
person to another person : by the former there is no transfer of the Ayn or 
substance from dhe person to another, but the Ayn or substance is trans- 
ferred to God (and is thus suspended and tied down) with a direction that 
the fruits or profits should be applied to the purposes of man, who never 
becomes owner even of those fruits or profits ( which are to be pro- 
duced in future and are at present non-existent), not to say of the sub- 
stance : of course, after a person has received the fruits and profits, he 
becomes their owner, but before he has received them he is not their 
owner. Again, gifts is without consideration, and, therefore, under 
certain circumstances, it could be resumed : but Wakf is for a con- 
sideration, the consideration being Suwab or religious merit. 

6. It is essentially necessary to realise with precision what view 

the Mahomadan Lawyers have taken of the nature of a Wakf. Wakf 
is a kind of Sudka , which Mr. Hamilton has erroneously, as shewn 
later on (see page 48, paragraph 16 and page 49, paragraph 18), trans- 
lated into Alms-gift (see Hamilton’s Hedaya, Volume II, page 334). 
Sudka is a particular kind of disposition, which has Suwab or religious 
merit as the consideration, and which includes both moveable and 
immoveable property, and might consist of the substance or of the 
profits, and might involve the element of prepetuity or not. Wakf is a 
disposition of the like kind with Sudka , but restricted to immoveable 
property, and involves the element of perpetuity. Baillie in his Digest 
at page 546 says, “ Helal, the son of Yehea (printed inBaillie’s Digest 
by a misprint as John ) has said in his treatise on Wakf or appropria 
tion that if one should say * * ‘ This my land is a Sudka * 

and point it out, without specifying the boundaries, it would be a Sudka, 
because land is sufficiently made known when pointed out. * * 

Such a Sudka would be a tumleek or transfer of property, and not a 
Wakf or appropriation.” The meaning of it is, that the land shall 
become the property of the poor, and it shall be divided amongst them, 
and shall become their property, and they shall have the power of sale, 
and the property shall be subject to inheritance by their heirs. The 
disposition here relates to the substance of the property, in considera- 
tion of Suwab : what distinguishes it from Wakf is that in the case put 
by Helal the substance is transferred, and therefore also the profits, 
but in Wakf the substance is detained, so that the ownership remains 
with God, and is not transferred to a particular individual, but the 
profits go to persons who are the objects of the Wakf. 
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Another passage cited by Mr* Bail lie is at page 546 in these words ■ 
4t When a man has said, * I have given the income (Ghullut) of this my 
mansion as a Sudka for nUskeen or indigent persons, ' or has said, This 
my mansion is Sudka for indigent persons ’ he is to be commanded 
while he lives to distribute it in charity ; but if he should die before 
the distribution, the produce and the mansion would loth belong to his 
heirs; and if while alive he should give the value in charity it would be 
lawful,” Here the land continues in the ownership of the proprietor, 
who does not part with that ownership either in favor of the indigent 
or in favour of God ; therefore, there is no transferor the substance of the 
thing: and there is consequently no tumleek and no Wakf, but the 
proprietor bestows the profits in Sudka in order to get Suwab : when 
the poor actually get the profits, then the owner gets the Suwab : if there 
is no distribution of the profits before the man’s death, the disposi- 
tion falls through, and he gets no Suwab y which is the consideration for 
the enjoyment of the profits ; and the property, which was never parted 
with, passes to the heirs: and the accumulations or the undistributed 
profits also pass to the heirs, because they would become Sudka when 
received by the poor, which was never done here. 

7. It is, therefore, very necessary to ascertain what a Sudka is. 

8. The author of the Shuruh Vikaya at page 292, line 3 — (see 

Lucknow edition of Moonshy Newal Kishore, printed in 1884), says, 
“ Gifts is the making another proprietor of the (Ayn or) substance, 
without consideration,” ( ^cys Jb ) The same author 

says at page 295, line 12, d £sa**Jl ^9 H cydlj, ) 

{ y*y * 4 And the difference between them (that is, Hiba 

and Sudka) is that revocation is not valid in Sudka , because the giver 
of the Sudka has received consideration, and that consideration is 
Suwab (or religious merit).” 

So also the Hedaya y Arabic edition, Volume III, page 699, line 3, 
printed at Calcutta in 1841), says — 

lit 'StoaS j as 3 v lj£Jl y* ^11 ^ ) 

y' wfjdl ^^f as aiil bLuaaJU»| 

( y y& ayaaJl jXQi) t^Ay fit ^ 

44 And there is no revocation (or retractation) in Sudka , because the 
object is Suwab (or religious merit), and that has been attained : 
$0 also (there is no revocation), if a man makes Sudka on the rich, 
Reasoning by way oils/ehsan (or analogy), because the object of making 
Sudka on the rich is Suwab, and the Suwab has been attained : so also 
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therO is ho revocation if a person makes htba on a poor man f because 
the object is Suwab, and that Suwab has been attained. 

The same passage has been translated by Hamilton at page 310, 
Volume III. of his translation of the Hedaya thus:— Retractation of 
alms is not lawful, because the object in alms is merit in the sight of 
God , and that has been obtained. If also a person bestow alms upon 
a rich man, it is not lawful to retract therefrom, on a favourable con- 
struction of the law, because to acquire merit in the sight of God may 
sometimes be the object in bestowing alms upon the rich. In the same 
manner also, if a person make a gift of anything to a poor, it is not lawful 
to retract it, because the object in such gift is merit, and that has been 
obtained. ” 

The Kifaya , which is a commentary on the Hedaya, and which is 
printed at foot on the same page of the Hedaya, whilst commenting on 
the passage of the Hedaya dealing with the Sudka on the rich, says, 
ft hat Sudka on the rich also becomes Koorbut (or nearness, that is, 
Suwab ) for which the giver becomes entitled to Suwab , because the 
*ich f though possessing property of the value of a Nisab (otherwise he 
would not be classed as Ghuny or rich) might have a large family to 
support, and people make Sudka on such like, in order to get Suwab 
„ * 

Uus ^3*1— j A* OO-AjJj ) 

( wljih JlLo Jl a) 3 bUaj 

The author of the Aynee (at page 619, line 8, Volume III, edition 
printed at Lucknow by Moonshy Newal Kishore), whilst commenting 
on the passage in the Hedaya dealing with Sudka v lays down the same 
principles : he says — 

JU a , j y* ^31 U y ) 

* 

“And there is no retractation in Sudka , because the object is Suwab , 
and that object has been obtained : therefore Sudka becomes like gift 
in which consideration has passed (that is, hiba-bil-aiwuz ). ” Then 
follows a discussion in which the author shews that although the Suwab 
is to be obtained in the world to come, by the mere favour of God, 
who is all powerful, and might not be favourably inclined, still the pro- 
mise of God that there will be such a Suwab is sufficient consideration 
without the present certainty that the Suwab shall be realized in future : 
what is certain is that God has made the promise and the Koran is the 
authority for the proposition that the pormise of God is sure to be 
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realized ( for God has said dUg+ity sALpj If aJJf ^ “ Verily never does 

God break his promise ”). 

9. God says in the Koran in the 3rd Chapter in the SooraiBukur 
as regards Sudka : — 

£**• vsJUif 4 *^. aUi JIaa- <gS yol 

* / v 

# J ^ &U) } Aaa. a Ia * — (Jf 

u Those who give away their property in the way of God are like those 
who sow a seed which grows into a tree with seven branches, so that 
in each branch there are one hundred grains : and God doubles even 
this in whosoever’s favor He wishes, and God is generous and 
knowing.” 

10. Sudka being thus based on the promise of God’s favour in 
the world hereafter, and the motive of Sudka being religious merit, the 
object of Sudka might be the rich as well as the poor, as shewn in 
paragraph 8. And in this connection it must be borne in mind that 
there is an institution amongst the Mahomedans which is called the 
Zakat , and in which the rich cannot participate, and which is exclusively 
for the poor. Zakat is the poor rate, and it is one of the four things 
which are obligatory on a Mahomedan on pain of penalty hereafter. 
Those four things being Numaz or prayer ; Roza or fasting ; Huj or 
pilgrimage to Mecca ; and Zukat or a poor rate on property. For the 
rules of Zukat see Sell’s Faith of Islam (Pages 34 and 35 ante , Appendix 
VI). It follows from this that a man’s own near relations and also the 
man himself could very well be the object of Sudka , and conclusive 
authority on this point will be found when the direct texts on Wakf 
will be dealt with. 

11. It must also be remembered that, according to Mahomedan 
Law, Sudka is not obligatory or Wajib, but it is Tuburroa or Moostuhub , 
that is, an act though optional but commendable as contradistinguished 
from Zakat or poor rate which is obligatory. 

12. According to the Mahomedan Law a person is free to make 
whatever disposition he likes, and the power to dispose of property is 
controlled only by reference to a circumstance which does not affect 
the validity of an ordinary Wakf made in health, vi by the time, in 
relation to death, when that power is exercised. If the disposition is 
made dependent on death, then, inasmuch as the right of heirs accrues 
on that event, the disposition is not valid except as to a third of the 
property ; so also if the disposition is made at the time when the last 
moment has arrived, it cannot exceed a third ; because the earliest 
foment when the right of heirs comes into operation is the last moment 

A :bf a person’s life when all hopes of life are gone. 
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13. It follows, therefore, that, when a man is in health, he is able 
to make whatever disposition he thinks proper in respect of his pro- 
perty, and no consideration, either relating to his heirs or to any other 
matter, can control his freedom of action, or avoid his act of disposi- 
tion, whether it be a sale, or a gift, or a Wakf involving perpetuity, 
provided such disposition is otherwise in conformity with the rules and 
conditions laid down in that behalf by the Mahomedan Law. 

14. I do not stop here to consider the case of indebtedness of the 
intending Wakf-maker. The Mahomedan Law does not allow any of 
its institutions to be prostituted for the vile purpose of converting it 
into a means of defrauding creditors ; though it is remarkable that in 
all cases of debts it is the Hindoo who is the creditor and who, in all 
probability, knew full well that he was advancing money knowingly on 
a doubtful title. If the Wakf is made with the intention of defrauding 
creditors, there is no Suioab and no Sudka ; consequently there is 
nothing in the Mahomedan Law to legalise such Wakf. The Futawai 
Alumgeeree, as translated in 4 B.L*R., A. C., 90, says as follows: — 

“If a man mortgages land, and then makes an endowment of it 
previous to redemption of the mortgage, the endowment shall be 
binding, and this shall not cancel the mortgage. If the land, after 
remaining some years (not two years, as translated by Baillie, page 
555 of his Digest) in the hands of the mortgagee, the mortgage be 
redeemed, it shall revert to the purpose to which it was appropriated. 
Should he, previous to the redemption, die, and leave sufficient assets 
with which to redeem the land, the redemption shall be effected, and 
the endowment shall be rendered effectual; but should he not leave 
sufficient assets, the land will be sold, and the endowment shall be 
rendered void.” 

Again Baillie in his Digest at page 555, says as follows : — “ It is a 
further condition that the party making the appropriation is not under 
inhibition at tjie time either for facility of disposition or debt.” 

15. It will be noticed that in regard to Wills, that institution, like 

the institution of Wakf, has its origin in matters of religious belief, and 
the law regarding that institution likewise is extracted from the 
traditions of the prophet of like nature with the traditions bearing on 
the law of Wakf. The reasons assigned for the institution are stated 
in Hamilton’s Hedaya % Volume IV f page 467. “ Wills are lawful on a 

favourable construction. Analogy would suggest that they are unlawful; 
because a bequest signifies an endowment with a thing in a way which 
occasions such endowment to be referred to a time when the property 
has become void in the proprietor (the testator) ; and as an endowment 
with reference to a future period (as if a person were to say to another. 
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4 i constitute you proprietor of this article on ihemorrow ') is unlawful, 
supposing even the donor’s property in the article still continues to 
exist at that time, it follows that the suspension of the deed to a period 
when the property is null and void (as at the decease of the party) is 
unlawful a fortiori. The reasons, however, for a more favourable 
construction in this particular are twofold. First,, there is an in- 
dispensable necessity that men should have the power of making 
bequests; for man, from the delusion of his hopes, is improvident and 
deficient in practice; but when sickness invades him, he becomes 
alarmed and afraid of death. At that period therefore he stands in 
need of compensating for his deficiencies by means of his property, 
and this in such a manner that if he should die of that illness, his 
objects (namely, to compensate for his deficiencies and merits in a 
future state) may be obtained ; or, on the other hand, if he should 
recover, that he may apply the said property to his wants ; and as these 
objects are attainable by giving a legal validity to Wills, they are 
therefore ordained to be lawful. Secondly, Wills are declared to be 
lawful in the Koran and the traditions ; and all our doctors moreover 
have concurred in this opinion.” 

Again the author of the Hedaya (see Arabic Edition, Volume IV r 
page 1,429, and Hamilton, Volume IV, page 469) cites the tradition 
reported by Saad , son of Vikkas by way of authority to restrict Wills 
within a third share of the property. 44 In the year of the conquest of 
Mecca, being taken so extremely ill that my life was despaired of, the 
prophet of God came to pay me a visit of consolation. I told him 
that by the blessing of God having a great estate, but no heirs except 
one daughter, I wished to know ‘ if I might dispose of it all by will/ 
He replied, ‘No*; and when I severally interrogated him ‘ if I might 
leave two-thirds or one-half/ he also replied in the negative ; but when 
I asked if I might leave a third, he answered 4 Yes, you may leave a 
third of your property by Will ; but a third part to be disposed of by 
Will is a great portion : and it is better you should leave your heirs rich 
than in a state of poverty, which might oblige them to beg of others/ ” 

The author of the Hedaya then in the passage which follows the 
above quotation shews at what time the right of heirs comes to be 
connected with the property of the owner : — “ Besides, the right of the 
testator's heirs is connected with his property ; for when he is in his 
last illness, he has no further use for it ; and as this is the cause of the 
title to it becoming null and void in him and vesting in the heirs, their 
right, therefore, at that period becomes connected with it accordingly/* 
So that even if during health the testator directs that more than a third 
go to the legatees, the bequest in excess of the third will be 
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invalid for the very reason for which such bequests would be invalid 
when made during his last moments. 

The reason for the lawfulness of the bequest to the extent of a third 
is supported in the Jdedaya, as already submitted, in this very paragraph 
by the Koran and the traditions of the Prophet in the passage, — 
* 4 Secondly,— Wills are declared to be lawful in the Koran and the 
traditions”; but the tradition though not set out by Hamilton is set 
out in the original Arabic, and it is this — 

(&\y* 1 ( 64 * ailf * 4 * <# 4*1 J y* 

( Jti jfl ^ 

44 And that tradition is the saying of the prophet, on whom be peace — 
Verily has God given you power over a third of your property at the 
end of your age (that is, at the last moment) in order that you might 
(have the opportunity to) add to your good acts ; so place that third 
wherever you desire (that is, do with it whatever you please) or wher- 
ever your heart desires.” (See also Aynee, Volume IV, page 583). 
Baillie at page 613 (2nd edition) says, — “It is proper for a man to 
make a Will when there is no right against him on the part of Almighty 
God ; but it is an incumbent duty to do so when there is such a right ; as 
for instance, when he has omitted to pay his Zakat or poor rate, or to 
fast, or to perform the Huj or pilgrimage to Mecca; or to say the 
prescribed prayers.” 

The object of Wills must be one, the justness of which is measured 
by religious ideas, for Mr. Baillie in his Digest, at page 625, says it is 
laid down, “ And it is lawful for a Moslem to make bequest to poor 
Christians, for that is no sin — in opposition to building a church for 
them, which is sinful, and he who assists in building churches for them 
is a sinner* Again at page 662, the validity of Wills of Zimmees (or 
infidels who are allowed to remain in a Musulman country on the pay- 
ment of a Jefcia) for other than secular purposes, is regulated by, among 
other considerations, the consideration whether the purpose is Koorbnt 
or a means of approach to Almighty God both with them and with us, 
or with them only, or with us only, and so forth. 

16. In matters of Sudka and Wakf there is notunoften confusion 
of ideas arising from the ambiguity involved in the word object , which, 
at one time, is used to indicate the persons for whose benefit the Sudka 
or the Wakf is made, and at another time is used to indicate the motive 
which prompts the Sudka or the Wakf : that motive is no doubt 
religious or charitable in the sense already explained, viz., that the 
motive is to obtain religious merit or Suwab ; but the religious merit 
is not unoften transferred from the motive to the object, and it is said 
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and wrongly said, that the object should be religious or charitable in 
the sense that it should be pious. The error in restricting Wdkfs to 
religious or charitable objects arises from this confusion. It is owing 
to this misapprehension, that Mr. Hamilton, at page 334, in Volume II V 
explains “Wakf or appropriations" as “ meaning always of a pious or 
charitable nature This mistake has been corrected by Baillie in his 
Digest at page 557. note 3 (2nd edition), where he says— “Mr. 
Hamilton has unnecessarily restricted the legal meaning to appropria- 
tion of a pious or charitable nature ( Hedaya , Volume II, note page 334)* 
and he has been followed by Sir William Macnaghten who renders the 
words by ‘endowments.* But it will be seen hereafter that the term is 
more comprehensive, and includes settlement on a person's self and 
children." 

17. I lay very great stress on this difference between the motive 
of the Wakf and its object, and I submit that all false notions entertained 
in the matter of Wakf have their origin in this confusion, and have 
been fostered and perpetuated by this confusion. I say that the correct 
view is, that the motive which impels a person to make Wakf is that 
God should be pleased with him and shew His favour to him; this 
motive is religious, because the Mahomedan religion teaches him that 
a motive like this is a thing a Mahomedan should entertain and strive 
after. His religion teaches him that God’s pleasure and favour are 
worth having; but being a Mahomedan, his idea of God’s pleasure and 
favour is in accordance with ideas inculcated by his religion and drawn 
therefrom : he is not one who professes a natural religion, so that the 
motive should assume the form of something which would bring goo 
to him generally speaking and according to ideas of all religion : neither 
is he a freethinker to have no notion of a reward in the future ; but he 
is a Mahomedan charged with the especial ideas of his religion in 
regard to what is good or bad : his motive must be in consonance with 
his especial training under the Mahomedan system. The next thing 
for him to do is to see how his motive is likely to be fulfilled and 
realized, and by what acts it is likely to be accomplished. Here again 
his religion furnishes him with principles how he is to realize his hopes 
and desires ; and the answer to this question constitutes the object as 
distinguished from motive ; and in the case of Wakf the object of the 
Wakf could be ascertained by answering the question by benefiting 
whom would he attain religious bliss : those persons are the object of 
the Wakf: in order to see what objects would fulfil the motive, you 
must go to the principles of faith and religion, because here you are 
dealing with a Mahomedan case ; a Mahomedan is seeking religious 
reward ; he must be guided by the Mahomedan Theology ; he must 
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not be guided by universal morality, which is as variable as social 
matters, but he must go to his religion in quest of the object: he must 
not be guided by an argument like this : — feeding even infidels is 
naturally a moral act, and is therefore good ; this is no argument to 
him : what satisfies him is this, my religion tells me by feeding even 
infidels I will get religious merit : he accordingly says in his Wakf that 
the poor amongst the infidels are not to be excluded from being the 
object of my VVakf. Therefore it is religion which would enable you 
to find out what class of persons come within the object of a Wakf, 
whether relatives or strangers ; if the latter, whether rich or poor, and 
so forth: you cannot have a measure of your own to ascertain the 
objects of a Mahomedan Wakf calculated to fulfil the motive ; for 
instance, you cannot say because the property belongs to a Mahomedan, 
therefore, the poor Zimmees or infidels are outside the object ; so also 
you cannot say d priori that the poor alone shall fulfil the object to the 
exclusion of the rich, or that the object should be confined to strangers, 
to the exclusion of relatives : in short, for the purpose of ascertaining 
what class falls within the object of a Wakf so as to fulfil the motive 
of a Mahomedan to obtain religious merit, rules of universal morality 
based on equitable considerations are wholly foreign to it, and recourse 
must be had to the Mahomedan Law to find out whether religious merit 
is obtained by relieving the rich or poor, strangers or relatives, iirfidels 
or believers, and so forth. (See para. 58, page 57.) 

18. Mr. Hamilton’s translation is, in some instance, incorrect, 
and in most instances misleading, so that it is not at all surprising, 
if the correct nature of the doctrine of Wakf is not rightly apprehended 
from his translations. Whilst giving Aboo Huneefa’s definition of 
Wakf, he says in Volume II, at page 334—“ It signifies the appropria- 
tion of any particular thing in such a way that the appropriators right 
in it shall continue, and the advantage of it go to some chari/able purpose 
in the manner of a loan.” The correct translation is that “ it is 
the detention {hubs) of the substance ( ayn ) of a thing, upon the 
ownership of the Wakf (or appropriator), and the giving in Sudka 
of the profits by wjay of a loan’*; and it will thus be seen that the 
word Sudka is used in the original in this place, and Mr. Hamilton 
having already translated Wakf as disposition of a pious or charitable 
nature, he renders Sudka also in the same sense : but he has been 
corrected by a higher authority than myself, viz., by Mr. Baillie, as 
already set forth in paragraph 16, page 48 ante . 

19. In order to form an accurate notion of the law of Wakf, 
you must find out in what matters the Mahomedan Lawyers are agreed 
and wherein they differ. From the residuum of agreement after 
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eliminating the points of disagreement you can arrive at a fairly 
correct conclusion what a Mahomedan Wakf is. Wakf, according to 
its literal meaning, signifies [hubs or) detention (see Hamilton, 
Volume II, page 334* line 1), and the instance of its use given in the 
original Hedaya is, *‘ I have detained the animal n (see Arabic Hedaya , 
Volume II, page 887, line 4), and the very word Wakf involves 
perpetuity* (See Shuruh Vikaya , page 269). As regards the object 
of the Wakf, viz., the person who might be declared to take benefit 
under it, there is no difference whatever amongst Aboo Huneefa 
and his two disciples, except on such points as arose from their 
respective views regarding the nature of the Wakf itself as an institu- 
tion. All three were pure Mahomedans, having no difference whatso- 
ever in matters of religion or of ritual : all had the same notions and 
convictions regarding religious merit, and the way by which it could be 
accomplished and earned. All are agreed upon this limitation that the 
object should be such that the profits applied on that object should be 
capable of bringing good in the world to come, there being no differ- 
ence likewise in regard to the nature and character of that object ; 
that limitation was one upon the nature and extent of which everybody 
was agreed ; and in addition to this general limitation there is something 
peculiar according to individual view : but taking the general and 
particular limitation as a whole, you have the law of Wakf, and you 
must elect to give effect to a particular Mujtahid, accordingly as the 
views of that particular Mujtahid have been accepted and received as 
the governing law of Wakfs as shewn from practice and authority. It is 
not open to the courts, whilst professing to administer the law as laid 
down by the Mahomedan Lawyers, to introduce a new element of 
divergence where all lawyers are agreed, and where there is no dissentient 
voice, and to introduce a new limitation where there is no limitation 
at all according to any single school, doctor, or text-writer. 

20. Thus the Kifaya , Volume II, at page 888, says that, 
according to Aboo Huneefa, Wakf “ is the detaining of the substance 
(Ayn) upon the ownership of the Wakif, and the making Sudka of the 
profits upon the poor ( fakeers ) or upon any of the many ways of Khyr 
(or good in the world to come) by way of a loan/’ 

21. It is an error to suppose that, according to Aboo Huneefa, 
Wakfs are altogether illegal and invalid. The Hedaya guards against 
such a supposition at page 887 of the Arabic Edition, Volume II, line 6* 
(See Hamilton*s Translation, Volume II, page 334, line 5.) 

VaAApJf »»1Cj JLj J 

jXB *4 Hi ait ^ H| j y* y ; 
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•‘Then it is said that profits are things which are non-existent,, and the 
malting Sudka of a non-existing thing is not valid ; therefore Wakf is 
not at ail permissible according to him, and this is so stated in the 
Mubsoot. But the correct view is that Wakf is permissible according 
to him, but that the same is not binding, in the same way as a loan.” 
Here the reason for the alleged invalidity must be npted ; the reason 
Is not that Wakf is open to the objection of perpetuity, or that the pur- 
pose and object must be religious or charitable, but the reason refers 
to the objection which, according to Aboo Huneefa, applies generally 
to dispositions in which what is disposed of is not the substance of a- 
thing but its produce or profits, as for instance an Ijara or lease of a 
garden. 

22. The correct doctrine of Aboo Huneefa in the matter of 
Wakfa is that, if a person makes a Wakf , the ownership still subsists 
in the appropriator, and the Wakf does not become obligatory, but the 
profits are applied to the purposes and objects named, as in the case 
of a loan : and the consequence is that he can resume it, and after his 
death the property will descend to his heirs. The reasons which 
influenced him were these : — the prophet said “ there is no ( prevention 
or) detention (of property) from (the operation of the rules of) 
inheritance,” and Shooraih reports that the prophet used to sell Wakf 
property. (See Arabic Heyada , Volume II, page 889; and Hamilton, 
Volume II, page 336). 

Another reason which weighed with Aboo Huneefa is stated 
at page 890 of the Arabic Hedaya , VoJ. II ; but inasmuch as the 
translation of the passage by Hamilton is imperfect, I quote the 
passage and translate it. The passage is this — 

Aj Xy&J Ail JUJaj A;» jIj t-iUl A1« 

KjyAJ A a* Oj-aUi ai axi *SU\ y J y 

aj jfj abjU) t AxX£ a*jU*> a . i t<,x* j ajIU 

H ajII y a — *lax)b J/l aic H j U'la aJUJb 

uilbiu AxfLJtf' aS&J gc jxe &j/ 1 yJ) V Jfj>j 

jy*\> U y ab UsJlfiL JU*. kJ^bsu y toil 

<^JUj aU UaJLk jJJ axf oojJj j*. j aj 

“And because the ownership still subsists in it on the ground 
that it is allowable to derive benefit therefrom by way of cultivation 
and habitation, and other means, and the ownership (that so subsists) 
is for the Wakif (or appropriator) ; Dost thou not see that it is he 
who has the power of disposal in the same by applying the profits- 
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to the uses of the Wakf and by appointing procurators for the 
same, except that such profits are made Sudka of (instead of being 
applied to private use) and thus (the Wakf) becomes analogous to a 
loan ; and on the ground that the necessity which the Wakif is under, 
consists in making Sudka of the profits permanently, and there can be 
no Sudka of the profits unless (on the assumption that) the same 
continues in his ownership ; and on the ground that it is not possible 
that his (the appropriator’s) ownership should cease without the 
ownership being vested in (another) owner, because it is not lawful 
that the ownership of the owner should cease without its being vested 
in somebody else, whilst the subject-matter is still in existence, as in 
the case of Sayibah (which is not lawful as explained in para. 24, 
page 51) ; although such a thing is possible in the case of manumis- 
sion, because the same (that is, manumission) consists of relinquishment 
of one’s right ; and in the case of a mosque, because the same is 
rendered purely to God, and - for this reason it is not allowable to 
derive benefit from the same. But in the case of Wakf, the right of 
man is not extinguished in the property, and it is not, therefore, purely 
for the sake of God.” 

23. The Kifaya, Volume II, at page 870, thus explains the same 
passages of the Hedaya — 

Lq j gkiSjj j ls*^**j ** 

U aD u ^y ^jUu y 

-if* ***! U& *^1 > bw* cj* O - ^Wl 

U a^-Lo ^ ^ y y J J A UJf y yAi 

c>* -by*? 1‘^P-'**" 0 lUa. y\ I ilfi hj&J yi L* aJUJ 

* dtfJl I/O vibaJl Ufjg/oj ^ *x* ^**4 

u The expression 4 and because the ownership still subsists in it,* that 
is, reason points to the conclusion that the ownership should subsist in 
it (*>., in the Wakf property) ; and that reason is that it is allowable 
to derive benefit from it by means of cultivation, habitation and by 
other means, just in the same way as benefit is derived from things of 
which there is an owner ; and whatever property is such that man 
can derive profit from it, the same is not such that it can be owned by 
God ; because whatever is for God, it is necessary that the same should 

the quality of being purely for God, as a mosque; from which, 
wiien it becomes for God, no benefit can be derived out of the profits 
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y>f ownership, although the property might be capable of yielding profits. 
And when it is clear that the ownership remains in the property (that is, 
when it is clear that somebody must be the owner) it follows out of 
sheer necessity that the property should remain in the ownership of 
the Wakif (himself) : and it is for this reason that the rules laid down 
by the Wakif and the mode pointed out by him, after he has made 
a Wakf, in the matter of appointing procurator and applying the 
proceeds, exist to be enforced, and the conditions laid down by him 
must be observed : and if the property should go out of his ownership, 
how should the conditions laid down by him in regard to the applica- 
tion of proceeds be valid; just as when a person emancipates his slave 
with a condition that he should apply the profits (of his labours) to such 
and such an object ; or if a man constitutes his land a mosque with 
a condition that so and so shall say his prayers therein and not so and 
so: and (according to Aboo Huneefa) what is reported from the two 
disciples is referable to such a Wakf as relates to a time after death.’* 

24. The substance of the argument of Aboo Huneefa is this : — It 
is only when a thing has an owner that advantage can be derived from 
it by way of cultivation and other means ; and when a thing has no 
owner, no profit can be derived from it ; for instance, when a slave 
is emancipated, and when nobody is his owner, you can derive no 
benefit from his labours : and for instance a mosque ; nobody is the 
owner of the mosque, and therefore profits arising therefrom cannot 
be appropriated to the use of man ; but in cases of Wakf the profits 
must be applied to the use of man ; therefore property from which 
some profit is derived by mankind cannot be left unowned, and 
somebody must be its owner. Then if somebody must be the owner, it is 
the Wakif himself who is that somebody and is the owner, and who has the 
power to direct how the proceeds^shall be applied, and has also authority 
in the matter of the appointment of the Mootwally. The Sudka , there- 
fore, takes pttace of the profits in the way of a loan. Further, that the 
very object of Wakf is that there should be Sudka of the profits, not 
for a limited time but permanently, and how is such Sudka of the profits 
possible unless the ownership subsists in the Wakif at the same time. 
That is to say, if a man makes a Sudka of the Ayn , or substance of his 
property, the property itself and the profits are all made Sudka of; but 
if he retains the Ayn or substance, and says l make Sudka of the profits 
for one year, that is valid so far, and there is a Sudka of the profits, 
and his ownership of the Ayn continues ; so also if he says I make 
Sudka of the profits permanently, his ownership in the Ayn must 
continue in order that the Sudka of the profits should take effect. And 
because to make Wakf involves permanent Sudka of the profits. 
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therefore, in order that Wakf might be ?alid 9 arul inorder that the pro* 
•ceeds might be applied as directed, the ownersnip must continue to 
subsist in the Wakif. Further, that it is not possible to suppose that a 
thing should continue to exist, and at the same time ownership Should 
cease in a person, without somebody else becoming its owner; such a sup- 
position is unlawful ; just as in the case of a Sayiba , where the camel 
existed and was alive, and the owner gave up his ownership, and believed 
nobody else became its owner (and that God became its o wner, such 
belief being unfounded in law) see para. 22, page 50. But says Aboo 
Huneefa, no objection could be raised against his view from the case 
of manumission of a slave, in which case it might be urged that the 
master’s ownership ceases without anybody else becoming the owner ; 
because the primary state of man is freedom or a state of unownership, 
and it is only by accidental causes that he comes to be owned by his 
fellow-being : the relinquishment of the right of ownership in the case 
of a slave therefore is his restoration to the original state, and this 
analogy cannot therefore apply to things of which there must be an 
owner. So also the case of a mosque (says be) could not be cited 
against his view, because in the case of a mosque the object is not to 
benefit man, and therefore it is possible to imagine that there should be 
no human ownership of it ; but in the case of Wakf, the very object is 
to benefit human beings ; therefore the case of a mosque is not a 
parallel case. 

25. Aboo Huneefa having, therefore, held Wakf after it has been 

made, to be, for reasons stated above, not Lazim or obligatory in itself, 
"he held, seeing that this is a matter in which the two disciples take a 
contrary view, that the case being one in which the Moojtahids disagree, 
if the Kazy declares in favour of the Wakf, it becomes Lazim and 
obligatory, and then the property ceases to remain in the ownership of 
the Wakif but would vest in God. Therefore the only difference 
between Aboo Huneefa and Aboo Yusoof is that, according to the for- 
mer, a decree of the Kazy is necessary, whereas no such decree is 
necessary according to the latter. Anyhow, the difference between their 
views ceases after the necessary form is gone through to make the Wakf 
obligatory. What then is the view of Aboo Huneefa after a Wakf has 
become obligatory, and after such form has been gone through. The 
answer is, his view is not in any essential particular very different from 
that of Aboo Yusoof. ^ 

26. Aboo Huneefa agrees with Aboo Yusoof as also with Maho- 
med on the following points : — The motive or desire which prompts a 
x^n to make Wakf is the same Suwab according to all as being part of 
# religion which is common to all, and the object to which the property 
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must be devoted is the same according to ail as flowing from a common 
religion;. 

a 7. Every one of the objections of Aboo Huneefa has been refu- 
ted a t^E set at rest by the two disciples. 

28. As regards the first objection of Aboo Huneefa, the Kefqya* 
Volume II, at page 889, says as follows 

ii)| j ^ vfitHJl %>as JU ]| 

aaty f Jl* aU| ^ U5 jii ur 

u-^ t«V aUf fbojjf j silt A***, 

1 iJUj ^|f 1^1 U 0 I 5 ^3 1 .a b 1 » j Ut ai<y 

31 ail# y gjjaLo Aiaw ^ <5*xsdy A>l if! 

Jlftj Jfl l— Xa. <£AJ^ K^i (^3 ^^5 

ai y& j — *a* 1 UJ axip i ^ &Le Jfj y j &UJt 0^0 aJajf^ ^x£*j air JjJ^j 

» Xa » EaS a £1*0 ^.c «Xf ^ Ax 9 ji) Amjij ig* 

^Uj aAJf ^joS^$ 

44 And Aboo Huneefa relies on the saying of the prophet ‘ there is 
no detention from (the operation of the rules of) inheritance; that is to 
say, there is no property which, after the death of the owner, could be 
detained from being partitioned amongst the heirs ; and the inheritance 
ordained by God are portions for the heirs, as God says 4 inheritance is 
fixed (or provided for by God).’ Sheikh-ool-Imam known as Khaharzada, 
on whom be peace, and Imam Buzazy, on whom be peace, say, 
reliance on this tradition has no force, because the argument is only 
right when the right of heirs becomes connected with the property of 
the owner (see para. 12 of this Appendix, page 46) ; but when a disposi- 
tion is made before such right has become so connected, then there is 
no force in the argument ; dost thou not see that when a man makes 
Sudka whilst he is in health by way of Sudka-i-Moonfaza (or a Sudka 
which is to take effect immediately) or makes a gift, there the right of 
inheritance has no effect, and this does not constitute detention of a 
thing from the operation of the rules of inheritance : except when (on 
the view, viz,) it is said that the ownership of the proprietor does not 
abate from the property made Wakji on the ground that the conditions 
laid down by him are regarded in the disposal of the proceeds; and if 
his ownership were to cease from the substance of the thing, how could 
regard be had to conditions relating to what follows (or flows from) 
the substance, the ownership (it being assumed) has abated (from the 
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substance); according to this view (only) could it be said that to make 
Wakf is to retain a thing from the operation of the rules of inheritance." 

29. As regards the argument of Aboo Huneefa that the prophet 
sold Wakf properties, the Kefaya , Volume II, at page 890 says as 
follows: — 

t Ajfric alii jJt a . 

tii *jym J UUi ^ ^ 

“ And it is reported from Shooraih, on whom be peace, that 
Mahomed (the prophet), on whom be peace, came and sold Wakf (or 
detained) property (see para. 64 ( f ), page 60): this is a statement 
that Wakf was obligatory under the prophets before ours, and that 
under our prophet those were set aside (that is to say, those Wakfe 
which existed for idolatrous purposes in times of ignorance and idolatry 
were set aside by the advent of the true prophet )." 

30. The Inaya , Volume II, at page 670, whilst commenting on a 

passage of the Hedaya , Volume II, at page 892, thus expresses himself 
as regards the second objection of Aboo Huneefa, namely, that the 
Wakf property does not get out of the ownership of the Wakif; because 
if it did, how could the Wakif have the power to appropriate the profits 
to the particular objects in view, and how could the conditions regard- 
ing the disposal of the profits be valid : — 

aU| cJLUf ^ 3 

aU ^ t III Ai* A*» If AjjS 

£ J&fl AjJ?V AJ -fill I j y A*i t*J 

jj*q\ ^)| 

“ The answer to the second objection is this : the divesting of 
ownership in favour of God is Koorbat (or religious merit or Suwab ), 
w hich does not prevent acts of disposition on behalf of him who has 
relinquished possession. It is not seen that Kirban (or religious obser- 
vance) is attained by making the blood flow for the sake of God (refer- 
ring to the sacrifice at the Bakreed festival), and that the owner of the 
cattle sacrificed performs acts of disposal in regard to the same by eat- 
ing of the sacrifice and by making others partake of it, and by making 
Sudka of the same, and he performs such acts because the Shera 
authorises him to do so by reason of those acts being such that 
Ttikui roob {or Suzvab) is obtained thereby. Therefore it is fit that the 
matter of Wakf should also be similar to this." 

*f : ' 31. Aboo Huneefa's view that Wakf is not obligatory has never 

been recognised either during his time or after him ; and that view has 
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been commented on in rather strong language as not being based either 
on authority, reason or analogy. It is not necessary to reproduce the 
terms of condemnation, but they are set forth in detail in the Kafaya % 
Volume II, at page 890. 

32. The two disciples are not simply satisfied by controverting 
the view of Aboo Huneefa, but they support their view against that of 
Aboo Huneefa by reference to authority, analogy and reason. The 
authority cited by them is to be found at page 888 of the Arabic Hedaya , 
Volume II, and at page 335 of Hamilton's translation Volume II, and 
consists of the direction of the prophet to Oomur to make Wakf of the 
land called Sumgh . How Oomur made Wakf of the land is not set forth 
in the Hedaya , but the Ke/aya % at page 888, Volume II, says as follows : — 

u* 3 dM Aic A«Uf ± 3 *°) oJU. ijtif 

“ Then Oomur made Sudka of it in the way of God, and on Rekab 
(that is, to emancipate slaves) and on guests, and on the poor, and on 
the travellers, and for the kindred.'* 

33. Another argument in favour of the Wakf being obligatory, 
stated at the same page in the Hedaya , is this, ‘ and necessity requires 
that a Wakf should be obligatory in order that the Wakif might receive 
Suivab (or religious merit), perpetually ; and this necessity is answered 
only by his relinquishing his ownership and vesting the same in God. 

( dJft y cS lU t jtL a > U gia 4 ^^*! &3 y 

34. The Kcfaya , at page 889, Volume II, also refers to the Wakf 
of the prophet himself of Hinvaib or garden, to Abraham’s Wakf, which 
exsits up to the present day, and^to the Wakf by the Ashabs in Mecca 
and Medina. 

35. As regards the authorities consisting of the traditions of the 
Prophet cited in the aforesaid paragraphs, in support of the view of 
Aboo Yusoof, I most humbly beg to be allowed to observe that it is the 
duty of the Mujtahid or Imam to see the relevancy of the authority and 
its force as bearing on the question of Wakf, and also to see whether a 
particular doctrine such as the doctrine of Wakf is capable of being 
extracted from such authority. It is not the duty of the Mookullids or 
followers to see whether a particular conclusion is correctly and 
logically drawn by the Mujtahids from the authorities, whether such 
authorities consist of the text of the Koran or of the texts of the Tradition. 
In Sell’s Faith of Islam (See ante page 27) it is shown how vast should 
be the extent of a Mujtahid' s knowledge and information, and how 
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complicated the rules of the Principles of Jurisprudence or llm-i-Oosool 
are, all of which the Mujtahid should have at his fingers’ end. What 
is set forth in Sell’s Book as relating to Jurisprudence is to the whole 
of the science of Jurisprudence as it is treated in recognized text-books 
such as the Moosullum-ool-Suboott as a drop of water is to the ocean. 
If individuals were to be at liberty to see for themselves whether the 
reasoning of the Mujtahid or Imam is correct, then the result would be 
disastrous, and every individual would be a law unto himself. Freedom 
of thought is disallowed by law under certain circumstances. If 
freedom of thought were to be allowed absolutely, it would be difficult 
to define the point where such freedom is to stop. People with in- 
different knowledge and scanty information might think themselves 
qualified and competent to form an opinion on questions on which the 
Imams with their life-long labour have hesitated, and they might arrive 
at results conflicting with each other and conflicting with the results of 
the Mujtahid . This would introduce chaos and disorder, and would 
produce a revolution affecting society in its social, religious and politi- 
cal aspects. People would be found having different sets of conscience 
legalized bylaw; such a state of things is at no time desirable. The 
Government has enacted no special statute laying down particular rules 
which the people are to follow in the matter of Wakfs. On the other 
hand Government has provided in a general way by its enactment that 
the Mahomedan Law should apply. A careful enquiry leads to the 
conclusion that what Aboo Yusoof has laid down in the matter of 
Wakf is the true Mahomedan Law according to all the Text-Writers. 
Therefore in effect the Government enactment lays down that Aboo 
Yusoof s view must be followed. When Aboo Yusoof s view is not 
held to be the Mahomedan Law by the Privy Council on the question of 
Wakf, in what an embarassing position are the subjects placed. They 
are bound in conscience by one Rule but a wholly different Rule is 
made binding on their acts and conduct. 

36. Then as regards the difference between Mahomed and Aboo 
Yusoof, the first point wherein they differ is, whether the object or pur- 
pose of the Wakf should be perpetual. Mahomed says that the object 
mentioned should involve perpetuity, and in this he is supported by Aboo 
Huneefa . See Hamilton, Volume II, page 341. The reason assigned 
by Mahomed and Aboo Huneefa is not very happily rendered by 
Hamilton ; it is this : — 

A s 6 AS 

gUa&e jijii Jf I^Ua& ( liti J Af j iJJd+kJf 
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Arabic Hedaya, Volume II, page 895. “ Their argument is that 

the necessary requirement in a Wakf is the extinction of ownership 
^without the creation of ownership (in any person) and that such extinc- 
tion of ownership is perpetual as in the case of manumission. There- 
fore if the object is such that it is possible to imagine its termination, 
then the necessary requirement of Wakf is not carried to perfection. It 
is for this reason that limit of time renders a Wakf void as limit of time 
does in a sale.'’ 

37. It will thus appear that Aboo Huneefa found a difficulty only 
at the beginning; but after a Wakf has once been established and after 
it has become obligatory, no further difficulty remains, according to 
Aboo Huneefa ; and in that case he agrees with one or other of the two 
disciples. 

38. Aboo Yusoof holds that Wakf is valid even when the avowed 
object is one that might fail, the only effect of the omission to state a 
perpetual object being that after the specified object has failed, the 
proceeds of the Wakf shall be applied to the poor who belong to a class 
that never fails. His reason is stated at page 891 of the Arabic Hedaya , 
Volume II, and page 342 of Hamilton’s translation, Volume II ; but the 
translation by Hamilton being somewhat misleading, I will give my 
own translation : — 

y* ^ aU| 9 Aid 

g.U^l/U I JjJ j ls* £ — *** xj* j 

oj/ J AlafiJ $ AiJ| ^f Ilf 

A — w A 

“ The motive (or the thing intended to be gained) by making a 
Wakf is Koorbat (or Suwab , translated by Hamilton, as an act of piety 
acceptable to God) to God ; and that is secured to him ; because 
Koorbat (or Suwab ) is sometimes gained by applying the proceeds to- 
wards objects which might come to an end, and at other times by apply- 
ing them towards objects which are of permanent character: Wakf, 
therefore, is valid in both cases. And it is said by some that perpetuity 
is a condition (for the validity of a Wakf) according to Ijma (or the 
concurrence of the learned doctors and divines) ; but, according to 
Aboo Yusoof, it is not a condition that a perpetual object should be 
specified ; because the word Wakf and Sudka indicate perpetuity.” 

39. The same subject is noticed at page 255 of Volume II of the 
Shuruh Vekayah and Chulupy , published at Calcutta on the 13th July, 
1877, except that an instance is given of a valid Wakf according to the 
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view of Aboo Huneefa and Mohamed on the one hand, and Aboo 
Yusoof on the other, in these words : — 

^ ^ go vf » xfcu° <^$1^ 

3 ^ Ji* jlaaij H S^akf 4-U *u ^Ui aDj 

^ 9 .^x 3 lif £ j ^bJf j 

(n^ f* *!s**U UA«i jU) J jU. cr^y lA^o 

%i Wakf does rot become complete according to Azum (or Aboo 
Huneefa) and Rubbany (or Mohamed) until the end of it is rendered 
towards an object that cannot terminate ; as for instance, when the man 
says, * on so and so and so and so, and thereafter on the poor Moslems 
wherever they might he found; * and Sany (or Aboo Yusoof) says, when 
the Wakif specifies a thing which may terminate, the Wakf is (even 
then) valid as when he makes Wakf on his children or on his Oomm-i- 
Walad.” 

40. It will thus be seen that, according to Aboo Yusoof, as well 
as according to Aboo Huneefa and Mohamed, the object and purpose 
of the Wakf for which proceeds are to be applied is to be ascertained 
by reference to the principle of Suwab. To that principle, Aboo 
Huneefa and Mohamed add another, viz., express mention of a per- 
petual object, because perpetuity is involved in the idea of Wakf and is 
essential to it : to that principle, Aboo Yusoof, for the same reason, does 
not add the express mention of a perpetual object ; that is, because 
perpetuity is involved in the idea of Wakf and is essential to it, there- 
fore a mention of it is redundant. It also follows both from the general 
views entertained by all the three Imams, as well as by the express 
illustration given in paragraph 39, page 53, that if a person makes a 
Wakf on his children and descendants as long as any descendant can 
be found, and on their failure on the poor Moslems wherever they may 
be found, then this is a good and valid Wakf, and there is not the least 
possible doubt as to its validity. The ruling therefore in I.L.R., 13 
Madras Series, page 66, that Aboo Huneefa maintained that to con- 
stitute Wakf there must be a dedication solely to &e ownership of God 
or to religious or charitable purposes, is wholly based on misconcep- 
tion of the objects of Wakf not only according to Aboo Huneefa but 
his two disciples. The ruling in 10 Bombay High Court Reports, page 
7, is also incorrect ; inasmuch as it is ruled there that the balance of 
authority is that to constitute a valid Wakf the dedication must be solely 
to charitable purposes. The result is arrived at on a consideration of 
Hamilton's rendering of Wakf, which is said to mean always of a pious 
or charitable nature (see paragraph 16, page 48), and by reference to the 
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meaning of the term in certain diclionaries such as Johnson’s Diction- 
ary and Wilson’s Glossary. Reference is also made to Macnaghten's 
Mohamedan Law and to Baillie’s Note, which are said to be founded 
on Aboo Yusoofs view, and supported by a saying of the Prophet, “a 
man giving subsistence to himself giveth alms.” And in I.L.R , 6 Cal. 
Series, page 744, this tradition is assumed to authorise the doctrine of 
settlements, but it is taken to apply, 44 as shewn by Hamilton, where 
the whole of the property is given in charity so as to reduce the man to 
poverty.” Be it observed here that this tradition, which is to be found 
at page 351, of Hamilton’s translation, of the Hedaya , Volume II, was 
not cited by Aboo Yusoof to validate Wakf on children, on which ques- 
tion there was no difference between him and Mahomed, or between 
him and Aboo Huneefa ; but it was cited by him to validate Wakf on 
one’s self, on which question there was a difference between Aboo 
Yusoof and Mahomed, as will be discussed further on. 

41. Another point of difference between Aboo Yusoof and Maho- 
med has relation to the constitution of a Wakf. According to the for- 
mer, it is constituted by the declaration of the owner without any further 
ceremony, as in the case of a sale : he says the case of a Wakf in this 
matter is similar to that of manumission, in which case freedom takes 
effect on the declaration being made. Se Arabic, Hedaya , Volume II, 
page 891, and Hamilton, Volume II, page 337. But according to 
Mahomed it is necessary that there should be surrender to the Moot- 
wally. The reason assigned by Mahomed is this — 

^J* — SJJ Uif «sJJf ^b 

f j iyj)\ aJjjuo JyAAf OkckUi j^jAJ (juj 

“ The reason of this is that the right of God is not established 
except under cover of surrender to His creature ; because to make God 
the owner, God being already the owner of all things, cannot be done 
directly, but it can be done indirectly through, (or by means ot) some 
person : Therefore virtually the same result is obtained as by making 
God owner : therefore Wakf becomes similar to Zakat and Sudka 

42. It is unnecessary to observe that in this instance also Aboo 
Huneefa sides with Mahomed ; because, according to the former, the 
way to obtain the Kazy’s decree and make the Wakf binding is, that 
the Mootwally should lodge a complaint, and, therefore, surrender to the 
Mootwaiiy must be necessary according to him. 

43. Another point of difference between Aboo Yusoof and Maho- 
med is on the question whether Wakf can be made on one’s self, and 
whether a man can appoint himself a Mootwally. Aboo Yusoof answers 
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the question in the affirmative, and Mahomed in the negative. The argu- 
ment adduced by the latter is at page 902 of the Arabic Hedaya % Volume 
II, and page 349, line 30 of Hamilton’s Translation Volume II. 
Mahomed reasoned in this way : he said Wakf is the making God the 
owner; therefore it is subversive of Wakf to make Wakf on one’s 
self, or to make himself Mootwally ; because that really amounts to 
creating ownership in one’s self from one’s self. 

44. The reason assigned by Aboo Yusoof is to be found at page 
903 of the Arabic Hedajya , Volume II, and page 350, line 13 of Hamil- 
ton’s translation Volume II. Shortly stated his argument is this : that 
the prophet himself used to eat of his Wakf, and that Wakf is the de- 
struction of ownership of self in favor of God for the purpose of obtain- 
ing Koorbat (or Sutoab') ; therefore, when a man makes it a condition 
that a part or the whole of the profits shall go to himself, he stipulates 
so in regard to that which is in the ownership of God, and not in re- 
gard to what is in his own ownership ; as for instance, if a man makes 
an inn, he might well stop in it, and if he makes a Mukbura , he might well 
be buried in it after his death ; that the ultimate end in making 
Wakf is to obtain Koorbat (or Smvab ), and this Koorbat is obtained by 
applying the proceeds towards his own use ; the prophet said, “ Main- 
tenance of a man upon his own self is Sudka or as Hamilton transla- 
tes it, “ a man giving a subsistence to himself is giving alms ; ” and 
that Wakf is a matter which should be rather encouraged than other- 
wise (see Kefaya , Volume II, page 901) ; see also Shuruk Vikaya and 
Chulupy , Volume II, page 271, where the same subject is more ex- 
haustively discussed, and where it is stated that as regards the stipula- 
tion for Mootwailyship in favor of the Wakif such stipulation is valid by 
Ijma . According to Mahomed there must first be a surrender to a 
Mootwally and then the Mootwailyship shall be to him by an act of 
the Mootwally ; but Aboo Yusuf says that the Mootwally derives his 
authority by an act of the Wakif, therefore it is impossible that he should 
himself possess no authority, but should be capable of vesting authority 
in others. 

45. Aboo Huneefa probably sided with Mahomed in holding that 
a man cannot make Wakf on himself. 

46. Therefore, in order to make out that a valid Wakf might be 
created on one’s self, it is necessary to shew that the accepted view is 
that of Aboo Yusoof, and not that of Mahomed. As to this there is no 
difficulty; because every author who has dealt with the subject either in 
the form of Oosool or Jurisprudence, or in the form of Fatawaot 
decisions, has held that in the matter of Wakfs generally, Aboo Yusoof's 
view is the governing view, and not that of Aboo Huneefa or Mahomed. 
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The Kefaya at page 901 of Volume II says so, and the Rcdaya also 
points to this rule by expounding Aboo Yusoofs view last of all. The 
Fath-ool Kadir also at page 834, Volume II, says as follows : — “ Sudrooi 
Shaheed and the Mashaikhs of Balkh hold that the Fatwa is according 
to the view of Aboo Yusoof and we also give Fatwa accordingly. 0 So 
■also the Shuruh Vekaya and Chulupy in Volume II, page 271, and 
Moofty-ool-Suklyn and Sudrooi Shahed lay down that the Fatwa is 
according to the view of Aboo Yusoof in order that people might be 
encouraged to make Wakf. The reason assigned by Aboo Yusoof for 
his view being the tradition that the Prophet ate of his Sudka, which 
was made Wakf. 

47. And in this matter also a mistake has crept into the translation 
of the Hedaya by Hamilton, for which, however, the latter is to a lesser 
degree responsible, there being an interpolation in the Persian rendering 
from which Hamilton made his translation. The interpolated passage 
is at page 337, line 24, Volume II, “and decrees are passed on this 
principle. 0 The previous and subsequent passages run thus in the 
original Arabic Hedaya, Volume II, page 891, line 8, “ And according 
to Mahomed, on whom be peace, it is necessary that there should be a 
surrender (of the Wakf property) to the Mootwally ; because the right 
of God is only established in it, under (or by means of) the surrender 
(of the thing) to his creature : (here the interpolated passage occurs) : 
because making God owner, God being (already) the owner of all things, 
could not be accomplished directly : but the same could verily be 
accomplished indirectly, by making it follow somebody else : therefore 
Wakf property partakes of the character of that to which it is made 
to follow (that is, it partakes of the character of being owned by God — 
the possession of the creature being in token of the possession of God) : 
and therefore the Wakf property shall be viewed in the light of Zakat 
and Sudka (that is, as in Zakat and Sudka , the ownership of the poor 
man, to whom the Zakat and Sudka is given, is only established after 
the same has been surrendered, so also here).” 

48. The translation from the Persian edition (page 492, Volume 
II), should run thus : — “ And Mahomed, on whom be peace, has said 
that the same is not extinguished, until the Wakf appoints a Mootwally 
for it, and surrenders it to the Mootwally ; and the Fatwa is according to 
this ; and the reason of it is that the right of God is not established in 
the Wakf except under surrender to his creature ; because making God 
the owner, God being the owner of all things, is not established directly 
(that is, as a direct act in favour of God) but is established by implica~ 
tion ; therefore the property goes, so to say, into the ownership of God 
dependently (or indirectly by being surrendered to his creature) ; 
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therefore Wakf becomes like Sudka and Zaka/” The original Persian 
runs as follows : — 

e)T ^ id**} J ^ ** ^ 

^ ^ c>Muuf j '£■'**) J 

w&JL* Aa. ^U3 **L Sj ^JLJ ^ vAij £ y * *+* ojO ^1*3 

«^£jue s£»At li*A j oj£ t<^A 3 cu«»f *'*-*»? iJU* v£JUU i& ^JUi jAu 

gyj «X. ■■i.ijt^c cAij * UjJ ^U3 ^JoA. iSJLto 

The original Arabic is in these words. (See Volume II, page 891, 
line 8.) 

aUi <3^. ^,11 jjlf ^Ju 3 aD| ^xuo m j 

^Uj aUi ^y° c>^ A C^l 4.5* ^ Uif j^JUj 

J^AX 5 A — «£». jALi »>jAJ Uuj *yi ^ ^slxSj $ ,L£J|f <*JjUyk j 

49. I have thus shown — 

I. That there is no difference between any of the three Imams 
regarding the validity of a Wakf on one’s children and descendants how 
low so ever, and thereafter on the poor. 

II. That there is a difference regarding the validity of a Wakf on 
one’s self, but Aboo Yusoofs view affirming its validity is the accepted 
and standard view. 

III. That by Ijma it has been established that the owner can 
appoint himself Mootwally ; and that to do so is in conformity with the 
view of Aboo Yusoof. 

50. It will be noticed that Mahomed’s view that one cannot make 
a Wakf upon himself arises from the view that there must be a complete 
surrender to the Mootwally in order that the owner’s dominion and 
proprietorship should cease to exist in him and come to be vested in 
God : and it is from that point of view that Mahomed says that the 
theory of Suwab invoked by Aboo Yusoof should give way : but Aboo 
Yusoof says that the considerations which Mahomed mentions are not 
sufficient to outweigh the consideration of Suwab . 

51. In fact, the whole of the law of Wakf is based on the theory of 
Suwab , and it is impossible to dissociate one from the other, or to have 
a correct notion of the law of Wakfs without a correct perception of the 

. theory of Suwab ; and almost all questions which arise in. regard to 
Wakf, and all the difficulties that are felt in understanding the law 
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relating to Wakf, can be satisfactorily solved with reference to the theory 
of Suwab. 

52. The Fath-ool Kadir at page 832, Volume II, whilst comment- 
ing on the opening words of the chapter “ Book on Wakf,” with which 
the work on Wakf begins in the Hedaya (see Arabic Hedaya , Volume 
II, page 887, and Hamilton, Volume II, page 334), says as follows : — 

Static j UJjii a rr 

J i*y° J y«>JU 

gh&t fdf e.»^l fit i^f^t yc a *3 l«J 

t&ojtsj) Ajy^k w*b Hi aJ*jP 

“ Book on Wakf. And the advantages of Wakf are apparent, and 
these advantages consist of reaching lasting benefit from land to those 
persons who are dear, and who consist of the Zoorryat (or kindred) and 
the poor, whether they be alive or dead ; because in making Wakf 
there is the perpetuating a good act as the tradition of the prophet lays 
down, ‘ when a man dies, his acts cease except by three things ; Sndka - 
i-Jareea (or perpetual Wakf), etc., up to the end of the tradition* 
(the other two things being first, knowledge from which his many 
pupils who survive him derive benefit ; or if he has left no pupils but 
was an author, he has left behind him his works from which mankind is 
benefited ; secondly, when he has left a son who is dutiful. (See para. 
63 (*)» Page 59)-” 

53. Then the author of the Fath-ool Kadir says at page 833, 
Volume II : — 










That is, “the Subub or cause of making Wakf (or the end in view 
in making Wakf) is the intention of the Wakif to carry out his cherished 
desire, as regards this world, by giving benefit to the living, and as 
regards the world to come by obtaining Tukurroob to (or Suwab from) 
God, the Great.” 

54. He then deals with the conditions of the validity of a Wakf 
and says Islam is not a condition. 

55. Therefore if a Zimmee makes a Wakf on his children and 
Nusul , and renders the ultimate destination to the poor, this is valid ; 
and amongst the poor shall be included both the Zimrnees and the 
Moslems : and if he restricts it to the poor of the Zimrnees, this is also 
valid. And if the Zimmee makes Wakf on his children and Nusul , and 
afterwards on the poor, with a stipulation that if amongst his children. 
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one becomes a Moslem, then he shall be excluded, this stipulation is valid. 
Then follow the reasons why this should not be viewed in derogation 
of Islam. Then follows this passage in the Fath-ool-Kadir in the 
same page and Volume : — 

j ^>1 aiij Jcj* a rr 

That is, “ the condition of the validity of the Wakf of a Zimmee is what 
amounts to Koorbut both according to us and to them.’* (See para 
59, page 57.) If, therefore, the Zimmee makes Wakf on a church for 
instance, saying that if the church tumbles down, then the profitsare to 
be devoted to the poor, then this Wakf shall be for the poor as from 
the beginning (because church is not an object of Koorbut according to 
us) ; and if the Zimmee does not say that ultimately the profits are for 
the poor (but only makes Wakf on the church), then the property shall 
be subject to inheritance (and the Wakf on the church shall be 
avoided). And if the Zimmee makes Wakf for the purpose of en- 
abling people to make Huj , the same shall not be valid ; because there is 
no Koorbut in this according to the Zimmees ; but if the Zimmee makes 
Wakf on Bytool Mookuddas (Jerusalem), then this is valid; because 
there is Koorbut in this according to us and according to them. 

56. Then the author of the Fath-ool Kadir goes on to say at the 
same page 833 : — 

^ ^ l&ij Oii, fit fl— Jl hcf Arr 

y 0,1*} y bj j wAJpJ clbxj 

f ^ uaiyh ^U| lit 

that is to say, “ but if a Moslem makes a valid Wakf for whatever 
object it might be, and then becomes an infidel , the Wakf becomes void, 
and the property shall become the subject of inheritance, whether 
he is put to death in consequence of his infidelism, or he dies 
whilst he is an infidel; or whether he retracts from his infidelism, except 
when after returning to Islam he repeats the Wakf.” 

57. It will thus be seen that the idea of Koorbut or Suwab is an 
important element in the conception of Wakf, and in the las/case 9 the 
consequence of the owners infidelism is that his Wakf which is the source 
of Suwab to him, becomes nullified ; because he himself ceases to be a fit sub- 
ject for Suwab . 

58. The question then arises, what is this idea of Suwab , which 
underlies the whole of the law of Wakf. To what object should the act 
relate in order that the act may lead to Suwab . Is Suwab to be had 
only by giving to the poor, or can it be had by giving to others also. 
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What acts are conducive to Suwab. Is it necessary to refer to the 
Mahomedan Law to find out what are those acts ; or can it be ascertain- 
ed at random by a reference to what might appear just and suited to the 
fancy at a particular time of a particular individual. (See para. 17, page 
48.) The answer is, that recourse must be had only to the Mahomedan 
Law for the purpose of answering these questions, and by that Law any act 
of self-denial done with a pure motive leads to Suwab . The mere fact 
of divesting one’s self of ownership, if done with a pure motive, is an 
act of Suwab. Mathews, in his translation of the Mishkat , says at page 
453, in explanation of the superlative excellence of charity, the best of 
alms is a thing from which is left sufficient for the man’s maintenance 
and that of his family ; and begin by bestowing on those you have 
affection for. When a Moslem bestows on his family and kindred, for 
the intention of rewards, it becomes alms, although he has not given 
to the poor but to his family and children. The most excellent dinar 
which a man bestows is that which he bestows upon his own family. 
It is sufficient for them to give to their husbands and the orphans and 
for them are two rewards, one for their kindred, and another for alms. 

59. The acts conducive to Suivab must be ascertained from the 
principles laid down by the Mahomedan Law : that law alone is the 
guide as to what should be the object towards which the Glioollut or 
profits of the Wakf must be spent in order that the owner should receive 
Suwab : the authority for this position is conclusive, and has been 
already submitted when dealing with the Wakf of a Zimmee : when it 
is a necessary condition for the validity of the Wakf of a Zimmee that 
the object must be such as to lead to Suwab both according to the 
ideas of the Ziininees themselves and the ideas of the Mahomedans, 
(see para. 55, page 56), could it be supposed that the condition for the 
validity of the Wakf of a Moslem could be that which leads to Suwab 
according to non-Mahomedan ideas such as the ideas of a Zimmee : 
or could ft be supposed that the Mohamedan Lawyers left it to policy 
for the time being to decide what should be the objects which lead to 
Suwab . The Mahomedan Law is - immutable : the world must conform 
itself to the Mahomedan Law, and not vice versd. The two best known 
places in the future world do not, according to Mahomedan Law, 
change their nature to suit circumstances or the exigencies of civilised 
life, and the necessities of commerce. 

60. The Kifaya shows at page 900, Volume II, how the fact of 
persons living in a house reverts to the Wakf by way of Suwab. The 
author says, “ that a person w'ho is authorised to dwell cannot give an 
liara , because I jar a is the Tumleek of (or the creation of ownership in 
regard to) Moonafa (or profits) for consideration ; and Tumleek cannot 
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be made by one who is not an owner, and here the person is not an 
owner. Then if it be objected that a Moostagir (lessee) is not an 
owner but still he can sub-lease to others for the purpose of dwelling, 
we say in answer that to a Moostagir the Moonafa is in his ownership ; 
but in the case of Wakf the Moonafa is authorised to the Moukoof-aleh 
(or the person in whose favour the Wakf is made) in order that this 
Suwab of the Manfaut should revert to the Wakif.” 

61. Fathool Kadir, Volume II, pages 846 and 847 on the Arabic 
Hedaya , Volume II, page 901, lays down as follows: — 

c J * A—iuJ 1 ilc tit j 

AXfj^ Jl'U j Axle M 

J t &&SL> J A jJr aL)[ ^1-* Jli (a) 

gjt-Uf I4J gbj hjiiS 

Axle A XP ^yo Aa.U> ^y>) (i] 

A— R> (j^f J ^yo wAxJsf Uo Jli 

^ ^ aU| y 

y£jj (JSLju Lc la&L J*aeu Axflj ^'1— iJf ^ 

^oAacJl 

A Ah Aasujan.^ ^ ^yf ^ ykf ^ (</) 

Ai^i> jf A-^ai A**Jbl$ )|ALx H 1*° JL^\ i^t Jli |JU ^ ^ jJU 

a» aJ *Ul <3U. 

••■aySRi VI ^i»-e J*-» j S^j aJli Jli *i| VI /. fi »-l| j (e) 

tjL* *Ut Jj~>; JIS Jli ^ ^UaijJdJ) J Uojt y LaoJt (/) 

a) a!a| , A wfl * I ( 3^*1 1 ^, |Aijk. w» y jtlg iJDi 

&iA*> y a-e,^ A) l yij he y 

<y»*J ^1 Jli J^i j <y». Lc jA-JixJl ^ ±+a*.J szJki iJ _j (^) 

i'i-Vt J : *.J ^*Jl e>l~Wl li jylXll 

<1#^ <>**1 u/° . J 1 * yt n>* ytyn ^ y-i j (^) 

AJiV® ij J5*yJj , a!a( y A 3 f^.| ^lc ^3^* I j &i*^* *» a! Afljb AwwB ) 

«-£-«y foot JUy Jli AuJU &>i pL~M ,y , (0 

A o ^ m . ) | uXU Vj JL«ai ^li l^jJLe ^j^eSi 

*iJl Am.; wa-yj Afti (f) 
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J *Ui Jj* 3 J li (£) 

« & »& ■> . y*ljfc f±<j gS L+k* Hjliifj ^UJi Ukiy aJyb t5 iii LA>f 

(a) “The prophet says: — ‘For a man to maintain himself am- 
ounts to giving Sudka the substance of this tradition has been re- 
ported in divers ways ; so that by virtue of this publicity, the tradition 
has reached the stage of (the first class of traditions called ) the well- 
known (or undoubted) traditions.” (Then the author shews how the 
tradition in the same substance is reported by others thus) : — 

( b ) “ Thus Ibn-i-Maja reports from the traditions reported by 
Mikdam, son of Madee Kurub, that the prophet said — 1 Out of the 
avocations of man, there is no avocation more pure (or praiseworthy) 
than the one which requires the use of hands ; and for a man to main- 
tain himself, and his Ahl (or family) and his children and his Khadinis* 
amounts to him as a Sudka /” 

( c ) “And the same substance is got out by Nisayee from 
Bakeea who got it from Buheera in these words, — 4 What thou makest, 
eat thyself, the same is to thee Sudka ’ up to the end of the Hudees." 

(d) “And Ibn-i-Hubban says in his work called the Suheeh, that 
it is reported from Aboo Syed, who reports it from the prophet, who 
says, * He who earns property by lawful means and maintains himself 
and clothes himself from it, or maintains and clothes others besides 
himself out of the population of God, then verily this amounts to Zakat 
to himself by so maintaining and clothing/ ” 

(*) “And Hakim also has reported this tradition, except that he 
says ‘then verily this amounts to Zakat to himself/ And Hakim says 
the authority for this tradition is undoubted, although Bookhary and 
Mooslim have not extracted (or mentioned) this tradition (in these 
very words).” 

( f ) “And the same in substance has been mentioned also by 
Hakim and Darkootni, who have reported from Jabir, who says that 
the prophet said : — 4 Every good act ( maroof ) is Sudka , and what a 
man maintains himself with or maintains his ahl (family) with, that for 
him is Sudka; and what a man protects his respectability by is for him 
Sudka / up to the end of the tradition.” 

(g) “ And in the Darkootni it is stated, 4 1 asked Mohamed, son 
of Moonkudir, what is the meaning of ‘ what a man protects his re- 
spectability by/ he said, that 4 protecting respectability ’ means to give 
presents to the poets and the linguists versed in good language (that 
is, to protect one’s own respectability by satisfying poets, &c M that 
they,, might not write verses to ridicule him, such as lampoon and 
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satire). 9 And Darkootni says, that this tradition is of undoubted 
authority.” 

(h) “ And Tubrany has reported from Aboo Imama that the pro- 
phet said, * Whoever maintains himself, this to him is Sudka ; and who- 
ever maintains his wife and his akl (or relatives) and his children, this 
to him is Sudka' ’* 

0 ) “ And in the Suheeh Mooslim it is reported from Jabir that 
the prophet said to a man, 4 Commence with thyself (that is, first 
maintain thyself), therefore give Sudka for thyself; and then if a sur- 
plus remains, that is for thy ahlj up to the end of the Hudees 

(y) “Thus, verily, preference is to be given to the view taken by 
Aboo Yusoof.” 

(k) “Sudrool Sheeheed says that Fatwa is given according to the 
view of Aboo Yusoof, and we also give Fatwa according to the view of 
Aboo Yusoof, as an inducement to people to make Wakfs ; and the 
Mashaiks of Balkh have also adopted the view of Aboo Yusoof ; and 
this has also obviously been adopted by the Hedaya , inasmuch as the 
author of the Hedaya has mentioned the view of Aboo Yusoof last of all 
without refuting it.” 

62. Farran Judge in I.L.R., 11 Bomb. Series, page 492, says, 
the Hedaya does not come even to any conclusion between Yusoof and 
Mahomed. This is obviously incorrect as the last quotation 61 (£) 
shows. 

63. Fathool Kadir, Volume II, page 836, on the Arabic Hedaya , 
Volume II, page 888, lays down as follows : — 

U^kxju jaJtlJl j 

(a) 

Hi ^ 3 0 

^ J^ill 4j5^ <£>• A ♦ aR *'° J 1 * {&) 

3ls»j Jli J 3 ^jcji Al csjtf wUhufcJl ^ 

aj is** ** J>\ Alif Jli («) 

H j ^ixj J f &Lclj (3 aa3 j aj-U aJJi aUi (d) 

^ 31 J 

J i^Ji xJ aU J wlijJj ^5* ^ aU| j+e &■> (^) 
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jf Jj ;- 4-^ i^y° ^ 45^ J 

^ j^a p ua B u flJf t** *£aJiX&. ^ (y**) 

^^aixJ Uejf v Lef Jli a£*jJ| ^ u -> Cf) 

<_iu£» «i. u-iL) Li HU i_j-x>f Uojt o>» vi | JLai ^JL« j axle aU| ^JUo 

w A yj Vj Jf I4J <3*-^ ^4* j Ighet CM < aa> c ^V j i Jt 5 Aj 

C5^ ^ v-ox-^jf 5 aU| Jxx*> v iyf j ( |j^* l f J II j 

y j s^jby» y y ^Ui ji aU>Ij <3*^3 ^1L — ft 3 gji^jf axU j&* ^lakJi 

Sj*- 5 <3*^ 

^>1? c>f A^UJf J& j J A *]<&*• J^ (A) 

U J Uuf ^l£t ixi j ax)| Ajfy Jl^j ^Jf a — L x.l*J 

AxU aU| AiJf J y*) ^\ SjjjA ^1 ^1 »±x~J ^C^oyJf UJ AaJsJl *X* 

AJ ^Lc J &Jjl*> &J**s ^Jj f^yjo iff aUc gh&f jof ^f Oi>ho fit Jli J 

£s&*a) I **A Ci,u5| ^ AaxUcJi gjtA £5^ jJjjftasJ j^Jf J^b Jf ^ Ai ^i ( AO jJj ^ 

Ax>j yJ yt AjjlaxJl I 

(tf) u Then the author of the Hedaya commences with the authori- 
ties relied upon by the two disciples, and he mentions the tradition 
relating to Sumgh.” 

( b ) “ Mahomed, son of Hussun, in his work called the Asul, 
says, — Sukhur, son of Jowbura, has reported from Nafa, the emancipa- 
ted slave of Abdoollah, son of Oomar (the prophet’s companion), 
that Oomar had a piece of land called Sumgh, and Nafa says that 
Sumgh was a handsome garden.” 

(f) “ Nafa says that Oomar said, * Oh prophet, verily have I 
acquired property which I regard as very handsome (or valuable) ; 
shall I make Sttd/ca of it ? ’ ” 

( d ) “ The prophet said, ‘ make Sudka ( i.e ., Wakf ) of the Asul (or 
substance) of it : it shall not be the subject of sale or gift or inheri- 
tance, but the fruits thereof shall be applied to maintenance.’ ” 

( e ) “ Nafa then says, then Oomar made Sudka of it in the way of 
God (that is, for the benefit of persons who are on their way to Jihad , 
and whose maintenance has been exhausted), and for the purpose 
of purchasing the liberty of slaves, and for the purpose of entertaining 
guests, and for the poor, and for the travellers, and for the Zil-Koorba 
(relations) ; and there is no illegality in him who is the Mootwally that 
he should eat with goodness, or entertain therefrom guests who are not 
in good circumstances.” 
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C f ) “And this Hudees of Oornar is to be found in the Suheeh 
i-Bookhary and Suheeh-i-Mooslim/' 

( g ) “ And in the Kootoob-i-Sittah, the tradition is thus reported 
from Ibn-i-Oomar himself : and Ibn-i-Oomar says that Oomur obtained 
a piece of land in Khybur, and then Oomar came to the prophet and 
said, ‘ I have obtained a piece of land so that better property I never 
obtained before : how do you order me to deal with it.' The prophet 
said, ‘ If you desire you may detain (or make Wakf) of the substance 
of it, and make Sudka of it.' Then Oomur made Sudka of it, so that 
the substance of it became incapable of being the subject of sale, gift 
of inheritance, in favour of the Fakeers and Koorba (or relations), 
and for the purpose of emancipating slaves, and in the way of God 
(that is, Jihad or Huj) and for the guests, &c., up to the end of the 
tradition. And it is reported in the Bookhary in the following way 
also : — then the prophet said — 4 Make the substance Sudka , and it shall 
not be the subject of sale, gift or inheritance, but the fruits thereof 
shall be used for maintenance/ ” 

(Ji) “ Then the author of the Hedaya argues from the meaning 
and substance of the traditions, and says, and also because necessity 
requires that Wakf should become Lazim (or obligatory) because the 
man (or the Wakif) is in want that Stnvab (or spiritual benefit or 
advantage) of the property should enure to him perpetually; and verily 
the Shera has pointed out towards acts which meet (or supply) this 
want in what Termizy has reported according to authorities from Aboo 
Hooraira, to the effect that the prophet said, 1 When a son of Adam 
dies, his acts die out with him, except by three things ; Sudka-u Jareea 
(or perpetual Wakf) ; knowledge from which benefit is derived ; and 
dutiful children, who should pray for him ; and there is no other way 
to meet (or supply) this want and to make this Sudka lasting except 
by making the same obligatory/ ” (See para. 52, page 56). 

64. Fathool Kadeer, Volume II, page 837, on the Arabic Hedaya , 
Volume II, page 890, lays down as follows : — 

- A^t lWjj Abe c£Ut ^Jf J 

y JjyS j (a) 

31 j j 1 ** 31 f3Lx)f j aJys ^ i/ji edi 

!** yjA j (fi) 

er* 3 3 ajIsuoI? ^ au>y| JUc j {c) 

j+c pj a pi* J abf a!J| yy (</) 

U**»t *— A>1* , j J**. iU* J Jjjjj) J J 
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^ j ^ <> —*■'*» j C*AJ AxJUtf j |*t j &♦!*» |*f j 

Alif*Xxc j ^j«^l itSJjfl j ^ j Allf«X*c (jjjJ y 

AjlxuaJf ^yc *VjA <Jf f»fX£ *^1 

W 

iS*^ *£*2-* s *^t 1*A cli*j CJ^> ^ *£&& t ^^1 y (f) 

»r*° J A>lAlapJ^ ^ ^ lx> £~i ^Uj ^*a> ^ 

l^tjLo |*AAw ^yc j ^JUJf ilaPL^Jf gU^t AWJ 1U XU»JU j (g) 

W^ 5 CJ* i J AJ^la. |^U aJy» vJ^ <1^ 

(<*) “ And the truth is that preference is given to the view which 
the Ulemas have universally taken that Wakf is Laztm ; because the 
Hadees and Asar support this view ; as for instance, the saying of the 
prophet ‘ the thing appropriated is not the subject of sale or inheritance, 
etc., up to the end of the tradition.’ ” 

(/») “And this meaning is reported in numerous traditions/' 

(r) “ And this view has always been acted upon by the followers 
of the Prophet from the Sihabas and the Tabyeens downwards to those 
who came after.” 

( d ) “ The first was the appropriation made by the Prophet him- 
self ; then followed the appropriation made by Aboo Bukur, then by 
Oomur, and Oosman, and Ally, and Zoobair and Maaz son of Jubul, 
and Zyd son of Sabit, and Aysha, and Asma sister of Aysha, and 
Oommi Sulma (wife of the prophet), and Oommi Hubeeba, and Sufya 
daughter of Hye, and Saad son of Aboo Wakkas ; (one of the ten persons 
who shall certainly go to Heaven) ; and Khaled son of Waheed, and 
Jabir son of Abdoollah, and Akhal son of Amir, and Aboo Arwa 
Dowsy, and Abdoolla sou of Zoobair; all these were the Sihabas/* 
(See para. 65 {&), page 61 ). 

(a) “Then the Tabyeens made appropriations after the Sihabas 
according to traditions/’ 

(/) “ And all the people have acted upon this view/* Therefore 
in comparison to such traditions, that relied on by Aboo Huneefa can 
raise no conflict. Besides this (or add to this) the meaning of the 
tradition (see para. 2 9, page|52) reported by Shooraih CW) was 

for the purpose of laying down that what was done at the time of 
ignorance was rescinded and abolished, e,g. 9 Haamee (as to the mean- 
ing of which term and similar terms, viz, y Behara, Sayeba and Wasila 
see Tufseer-i-Ahmady, page 380) Bombay Edition (for the year 1300 
Hijree), and such like things/' 
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is) “ In short, actually, the concurrence of the Sihabas learned in 
law and of those who came after them, has always been in opposition 
to the view taken by Aboo Huneefa ; and, therefore, the view opposed 
to that of Aboo Huneefa has been given preference to ; and some of 
the Mashaikhs have laid it down that the Faiwa is according to the 
view taken by the two disciples. 

65. Fathool Kadeer, Volume II, page 841, on the Arabic Hedaya , 
Volume II, page 896, lays down as follows : — 

5 *?***) ^ imJLSj ^ ( a ) 

ijyf&Ai Ut£joL>t f l^i ISj l-J J ^yo Ac 

oUftafcdf 

Lo J (£■) 

^ j (</) 

vjij ^ awf ^ iijyj ^ liS*rw &xy£ 

1^3 i'ailaJr, AaltJf ^ Jli a3U> ^ 
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I*J j ij^* a i _j &» j gjtj j w&tliaJf i^y * 1 y*Wl yi j (//) 

,*A 39 U J^’ (*) 

^ *JD| a*a^ «&u ; a. ^jI a ) J*i~o Ux> *if fA* ^ 

(tf) “Tlie If eda ya says, the Wakf of (land) is valid 

because a large number ( jamaut ) of the Si babas have made Wakfs.” 

(£) •' I have already described the party of the male Sihabas and 
the female Sihabas (see para. 64 {d) t page 60), who have made Wakfs 
and the authorities thereof are stated by Khussaf in his book on 
Wakf" 

(<r) “ And amongst such authorities, is that relating to the Wakf 
made by Oomur of (land called) Sumgh as stated above.” 

(d) “ And Ibrahim Huzuly has mentioned in his book called 
Ghurcebool Hudns, Aboo Bukur, son of Aboo Shybuta, reported to me 
as follows: — ‘ Hufs, son of Ghya>, has heard from Mesh im, son of 
Oorwa, who heard from his father that Zoowair, son of A wain, made 
Wakf of his house on a daughter of his, who had been divorced.’ *' 

(e) “ And in the IJookhary it is stated that the prophet made 
Wakf of land and rendered the same Sudka for the sons of travel (that 
is travellers).” 

(/) “And Hakim has found out by his research that tin’s tradition 
is supported by authorities, one of whom is Wakidee ; and Hakim says 
this tradition is well founded according to us, and he raised 110 doubt 
on tlie tradition.” 

(g) “It is reported from Oosman, son of Arkuin Makhzoomy, 
that the sai^i Oosman said that he was a boy of (seven) years of age in 
Darool Islam; my father accepted Islam on the 7th day of the 7th 
month. And he (the father) has a house on the top of thefhili called) 
Sufa, and Sufa was the place where the prophet used to remain in the 
period of Islam (that is, the period after the revelation which is called 
the period of Islam as contradistinguished from the period of ignorance); 
and whilst on that hill, he invited people to accept Islam, and a great 
many people accepted Islam there.” 

(h) “ And one of them was Oomar, sou of Khult ib, and that 
place consequently came to be called Darool Is T am.” 

(1) “And Arkum made Sudka of his hou«e on his children : and 
Oosman says that the writing by which he made Wakf ran thus : — 
‘This is Sudka in the name of God Mo t High and Merciful’: this 
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is the way Arkura expressed himself up to the end until he came to say, 
* it shall not be the subject of sale or inheritance.’ ” 

(/) “ And in the Khilafyat , the author of which is Byehuky, it is 
stated that Aboo Bukur Abdoollah, son of Zajeer Hameedy, said that 
Aboo Bukur (the prophet’s companion) made Sudka of his land situa- 
ted in Mecca on his children, and this (Wakf) subsists up to the 
present day ” 

( k ) “ And that Oomar (the prophet’s companion) made Sudka of 
his cultivated land.” 

(/) “And that Saad, son of Wakkas, made Sudka of his house 
situated at Medina and of his house situated in Egypt, on his children ; 
and that this continues to subsist to the present day.” 

( m ) “ And that Oosman (the prophet’s companion) made Sudka 
(of land situated) in a place called Roorna ; and that this continues to 
subsist to the present day.” 

(«) “And that Amr, son of Aas, made Sudka of Burhut situated 
in Taif (near Mecca, a fruitful piece of land supposed to have been 
bodily removed by the angel Gabriel from Syria), and made Sudka of 
his house situated in Mecca and Medina, on his children ; and that this 
Wakf subsists to the present day.” 

( o ) “ And Byhuky says that such traditions are too numerous to be 
circumscribed.” 

(/>) “ And all these traditions are such that they could be relied 
on in refutation of Aboo Huneefa in the view taken by him in regard 
to Wakf not being valid.” 

66. The texts and precedents cited above, together with the 
principle of Suwab which as shewn above underlies the whole of the 
Law of Wakf, are sufficient to establish the validity of Wakf on one’s 
seif, and after him on his descendants. The case under consideration 
should be governed by that principle, and bv those texts and precedents. 
The Mahomedan Law is divine in its origin, and, therefore, decided 
cases will not serve to lay down the Mahomedan Law, if those cases 
are contrary to such law. The sources of Mahomedan Law are the 
Koran, the Hadees, the Ijma and the Kyas. What is binding on the 
conscience and conduct of the people is the construction of the divine 
Text by the Mujtahids, Imams and Divines of the Mahomedan Law, 
and the evolution of the law from the recognized sources in accordance 
with what is laid down by them : their inferences and deductions are 
also conclusive so far as the followers or Mookullids are concerned. 
What the Kazy lays down is not necessarily the Mahomedan Law. 
What the British Courts lay down is also not necessarily the Mahome- 
dan Law, according, to the Mahomedan Law. The Kazy and the 
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Courts must find their Mahomedan Law from what the Mujtahids and 
Imams have laid down. The conscience of the people is bound to follow 
the Mujtahids and the Imams as expounded by the Text-writers. The 
British legislation has preserved to the Maho.nedans what is Mahomedan 
Law. The meaning of this must be that what is preserved to the Maho- 
medans is the Mahomedan Law as it should be purely according to Maho- 
medan Law not as it should be according to principles of policy and rules 
not recognized by the Mahomedan Law. Aboo Yusoof has not left in 
doubt what is the Mahomedan Law on the subject. ( See paragraphs 
39 and 46 of this appendix, pages 5 3 and 55). What the Privy 
Council has laid down is directly contrary to what Aboo Yusoof haw 
laid down. So that in effect the Privy Council says — “ You Aboo 
Yusoof is wrong in your Mahomedan Law.” The views of the Imams 
are explained by recognized Text-writers such as the authors of the 
Iledaya, the Fatawa Alaiugeeree and other works of authority noticed 
by Mr. Morley in the introduction to his Digest. 

There is moreover a great diversity in the decisions of the British 
India Courts on the point, so that it could not be said that the current 
of the dicisions is the other way : but suppose the current was the other 
way, it should be checked, and brought back to the right channel at 
once. 

67. The Iledaya upon the question relating to the force of 
decisions and decrees says as follows : — Hamilton's Hedava , Vol. II, 
page 634. 

“ It is incumbent upon every Kazce to maintain and enforce the 
decree of another Kazee, unless such decree be repugnant to the doc- 
trine of the Koran, or of the Soonut, (traditions of the Prophet), or of the 
opinions or our doctors ; in other words, unless it be a decision un- 
supported by authority. It is related in the Jama-j~Saghco\ that if a 
Kazee passes a decree in a matter concerning which different 
opinions have been given, and be afterwards succeeded by another 
Kazee of a different opinion with respect to that matter, the latter Kazee 
must nevertheless enforce the decree so made ; for it is a rule that when 
a Kazee passes a decree in a doubtful case, the decree is executed 
accordingly ; nor is it permitted to a succeeding Kazee to rescind it ; 
because although the succeeding Kazee be equal in point of judgment 
to his predecessor, still the judgment of the predecessor is in this in- 
stance allowed a superiority ; because of its having been exercised in 
passing the decree ; and therefore it cannot be affected by the judg- 
ment of his successor, which is deemed inferior from its not having 
been exercised. If a Kazee in a doubtful case determine contrary to 
his tenets, from having forgotten the principles of his sect, such 
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decree must nevertheless be enforced according to Huneefa. If, on 
the contrary, he pass such decree knowingly, and not through forget- 
fulness, there are in that case two opinions recorded. According to one 
the decree must be enforced in that instance also, because the error in 
it is uncertain. In the opinion of the two disciples the decree must 
not be enforced in either case ; that is, whether the error be wilful or 
proceed from forgetfulness : and this is the approved exposition. By a 
doubtful case is meant one in regard to which there is no particular 
ordinance, either by the word of God, or by the prophet, and concern- 
ing which, consequently, different opinions have been supported by the 
companions and their followers. Where a great number, however, have 
concurred, and only a few have differed, it is not considered as a doubt- 
ful case.” 

68. In the case reported in Moore's Indian Appeals, Volume 
XII, page 435, the Privy Council lay down the rule of construction 
which a European Judge is to follow : — 

“ All the schools accept as authoritative the text of Vasishta which 
says, ‘ Nor let a woman give or accept a son unless with the assent of 
her lord.* But the Mithila School apparently takes this to mean that 
the assent of the husband must be given at the time of the adoption, 
and therefore, that a widow cannot receive a son in adoption according 
to the Dattaka form at all. The Bengal School interprets the text as 
requiring an express permission given by the husband in his lifetime, 
hut capable of taking effect after his death ; whilst the Muyookha and 
Koustubha treatises, which govern the Mahratta School, explain the 
text away by saying that it applies only to an adoption made in the 
husband’s lifetime, and is not to be taken to restrict the widow’s power 
to do that which the general law prescribes as beneficial to her husband’s 
soul. Thus upon a careful review of all these writers it appears that 
the difference relates rather to what shall be taken to constitute, in 
cases of necessity, evidence of authority from the husband, than to the 
authority to adopt being independent of the husband.* 

“The duty, therefore, of a European Judge, who is under the 
obligation to administer Hindu Law, is not so much to inquire whether 
a disputed doctrine is fairly deducible from the earliest authorities, as 
to asceitain whether it has been received by the particular school which 
governs the district with which he has to deal and has there been sanc- 
tioned by usage. For under the Hindu system of Law, clear proof of 
usage will outweigh the written text of the law.** 

The question as regards the construction of Texts on Hindoo Law 
further arose in a case decided by the Privy Council, viz., the case of 
Jittiya Ram Singh vs. Bhya Ugur Singh reported in 13 Moore*s Indian 
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Appeals, page 373. It was contended at page 379, that the Dattaka 
Mtmansa in treating on the text which prescribes adoption “ by a man 
destitute of a son only must a substitute for the same always be adopted/’ 
explains that, that son there used is inclusive of the son’s son and 
great grandson, and cites Menu, “ By a son a man conquers worlds ; 
by a son’s son, he enjoys immortality ; and afterwards by a son of a 
grandson, he reaches the solar abode.” The question was what was 
the limit of the Sapindas. At page 390, their Lordships of the Privy 
Council say, “ The subject is important ; it is beset by difficulties 
raised by varying opinions, decisions and comments on a text (other 
than the one cited above) clear enough if interpreted by the principles 
of the Hindoo Law according to the Benares School, which is the most 
orthodox of the different schools. The compiler of the Mitakshara is 
said to have been an ascetic or devotee, and from that source nothing 
at variance with the religion of the Hindoos is likely to have flowed. 
The Hindo Law contains in itself the principles of its own exposition. 
The Digest subordinates in more than one place the language of texts 
to customs and approved usage. Nothing from any foreign source 
should be introduced into it, nor should Courts interpret the text by 
the application to a language of strained analogies. Approaching this 
somewhat delicate subject with an unfeigned desire to decide it in 
harmony with the religious feeling of Hindoos, their Lordships observe 
that the case furnishes no evidence whatever that the decision under 
appeal disturbs that harmony. On the contrary the Judges of appeal 
overrule a former decision given in their own Court which, in their 
opinion, had disturbed it.” 

69. To sum up my arguments : — 

I. Law and religion are so intertwined with each other and 
mixed up together that it is impossible to separate one from the other. 
(See page 44, paragraph 4 ; page 44, paragraph 17 ; page 52, paragraph 
35 ; page 61, paragraph 66 .) 

II. That all dispositions under the Mahomedan Law such 
as sales, gifts, wills, wakfs, &c., have their origin in religion. (See 
page 44, paragraphs 3 and 4; page 47, paragraph 15.) 

III. That there are four and only four sources of Mahomedan 
Law and of the Mahomedan Religion and Mahomedan Faith, v/z. t the 
Koran, the Hudees (or Traditions of the Prophet), the ljma (or con- 
currence of the learned Doctors and Divines), and the Kyas (or ratiocin- 
ation). (See page 61, paragraph 66.) 

IV. That there is no prejudice according to Mahomedan 
religion, and therefore none according to Mahomedan Law against tying 
up property. Law and Religion rather favour the tying up of property 
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provided such tying up leads to religious merit. (See page 44, para- 
graph 4). 

V. That the Text Books on the Mahomedan Law such as the 
Hedaya, the Futawai A lamgeeree, the Fatawai Kazee Khan> the Doorool 
Mookhiar , the Ruddool Moohlar and other works contain expositions of 
the Mahomedan Law binding on the Courts of British India and bind- 
ing on the conscience of Her Majesty’s Mahomedan subjects. The 
authority furnished in the writings of such Text-writers on any parti- 
cular question is in itself an authority of a conclusive nature, so that 
no other authority is needed. To say therefore that “ there is no trace 
in the decided cases of the doctrine that a man’s gift to his own 
family is in itself a pious use ” (see Lord Hobhouse in L.R., 17 I.A., 
page 28, Sheikh Mahomed Ahsanullah Chowdhry vs. Amar Chand) 
is to overrule the authority of the Text- writers, and to question the 
correctness of the sources on which they have based themselves, and 
to repeal the Mahomedan Law on the subject. (See page 61, 
paragraph 66). 

VI. That to lay down the Mahomedan Law in a manner in- 
consistent with what is laid down by the Imams such as Aboo 
Yusoof and expounded by such Text- writers is to propound the 
Mahomedan Law in a manner not binding on the conscience of Her 
Majesty’s Mahomedan subjects. (See page 52, paragraph 35). 

VII. That the duty of ail English Judge in administering the 
Mahomedan Law is to see how a particular doctrine is received in a parti- 
cular Mahomedan school as shewn in the writings of the Imams, as 
contained in the authorised standard works and Text- writers. (See 
page 62, paraprapli 68). 

VIII. That to test a particular question of Mahomedan Law with 
reference to a question involving another principle of Mahomedan Law 
so as to arrive at a decision inconsistent with that propounded by the 
Imams and the Text-writers is to repeal what has been ruled by those 
Imams and laid down by those Text-writers, and therefore to repeal the 
Mahomedan Law itself. (See page 6i, paragraph 66). 

IX. That the current of decisions of British Courts, whether 
weak or strong, if inconsistent with what is ruled by the Imams and 
laid down by the Text-writers, and therefore inconsistent with the 
Mahomedan Law, is no source of the Mahomedan Law, and therefore 
cannot control the rulings of the Imams and the writings of the Text- 
writers, and such current of decision must itself be corrected and 
diverted to a proper channel, so as to be in accordance with the rulings 
of the Imams and the exposition of the Text-writers, and, therefore, with 
the Mahomedan Law. (See pages 61 and 62, paragraphs 66 and 6/). 
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X. That the Mahomedan Law of Wakf is what is in accordance 
with the rulings of the Imams and in accordance with what is laid 
down by those Text- writers. (See page 61, paragraph 66). 

XI. That the Imams and Text-writers were persons of acknow- 
ledged learning and ability who had devoted the whole of their lives 
in the pursuit of the knowledge of Oosool or Jurisprudence and Fikah or 
Mahomedan Law, and, therefore, their exposition of the Mahomedan 
Law raises a presumption, which is not allowed to be rebutted, that 
that exposition is the true Mahomedan Law, they having been the 
Moojtahids in their days and having possessed the necessary qualifica- 
tions of a Moojtahid and are revered as such by the whole of the 
Mahomedan world up to the present day. (Seepage 52, paragraph 
35 ; and page 61, paragraph 66). 

XII. That it is an error to suppose that any portion of the 
Mahomedan Law of Wakf as laid down by the Imams and expounded 
by the Text-writers is inconsistent with any other principle of the 
Mahomedan Law, such as the principle of gift as laid down by those 
very Imams and expounded by those very Text-writers. (See page 45, 
paragraph 5). 

XIII. That no analogy could be raised between the Mahomedan 
Law of gift, which is a disposition in favor of a person withoui 
consideration, and between the Mahomedan Law of Wakf, which is 
a kind of Sudka ; the latter being a disposition in favor of the Al- 
mighty for a consideration, the consideration being Su?uab or 
religious merit. (See page 45, paragraphs 6, 7 and 8). 

XIV. That Suivab or religious merit is a consideration equally 
valuable as, if not more variable than the consideration of love or 
money consideration, for the purposes of disposition of property. (See 
page 45, paragraph 8 ; and page 46, paragraph 9). 

XV. That in a state of health a Mahomedan is free to dispose of 
his property in any way he chooses, provided his disposition takes the 
form of one recognised by the Mahomedan Law and conforms with 
the rules and conditions laid down by that law. Family Wakfs are 
dispositions, which a person is permitted to make by the Mahomedan 
Law. When he is in sickness or when the disposition takes the form 
of a will, the right of heirs prevents his perfect freedom of disposition. 
But when the right of heirs is out of the question, he is unhampered 
in his disposition, whether it takes the form of a perpetuity or not. 
(See page 46, paragraph 12). 

XVI. That the institution called Wakf should not be mistaken 
for Zaki 2/. In both the motive is to get Suwab : but there is a differ- 
ence in regard to the object, that is to say, in Zakat the rich and certain 
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other classes of persons are prohibited from accepting the gift; but 
those conditions do not apply to the object of Wakf, in regard to which 
object the requirements of the Mahomedan Law are quite different ; 
but such requirements do not involve that the object should not bo 
one’s self or his children, or that the object should be such as not to 
be open to the technical rule against perpetuities known in other 
systems. (See page 46, para. 10). 

XVII. That the Mahomedan Law of Wakfs lends no countenance 
to the supposition that that Law encourages chicanery, and could be 
used as a machinery to defeat the just rights of bond-fide creditors, and 
enables the debtors to cheat their creditors. (See page 47, paragraph 
!+)• 

XVIII. I11 dealing with the law of Wakf the distinction between 
motive and object should not be lost sight of. The motive is religious 
and charitable in the sense that it brings Suwab , but the object which 
must satisfy the motive need not to be limited to the poor but may 
include the rich as well as relatives, because these latter are also the 
means of Suwab. (See page 48, paragraphs 16 and 17). 

XIX. Mr. Hamilton misunderstood the motive of Wakf and 
rendered it “ as meaning always of a pious or charitable nature.” His 
mistake consisted in transferring to the object the character of the 
motive. He has been corrected by Mr. Baiilie : but his mistranslation 
ha* been the source of all mischief in the diversion of the law from its 
true groove. (See page 48, para. 16). 

XX. That the Mahomedan Law alone can decide what objects 
lead to Suwab and are calculated to fulfil a pious or charitable motive. 
The Mahomedan law lays clown that Suwab could be obtained and 
a pious or charitable motive could be fulfilled by making a provision 
for one’s children as well as by making a provision for the poor. 
(See page 57, paragraph 58; and page 57, paragraph 59). 

X 2 tl. In whatever other points relating to Wakf there might 
have been a difference between the three Imams, there was none in 
regard to the question what objects bring Suwab ; because this 
question flowed from a common religion and admitted of no divergence 
of opinion. Where there is difference of opinion among the Imams, it 
must be ascertained which Imam’s opinion has been accepted and 
been the basis of the Futwa of the Kazees. The British Indian Courts 
cannot introduce a new point of divergence and lay down the Maho- 
medan Law afresh and introduce as a further condition relating to the 
validity of a Wakf that it should not be open to the objection of 
perpetuity. (See page 49, paragraph 19). 

XXII. That it is an error to suppose that, according to Aboo 
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■ Haneefa, Wakfs are altogether illegal : on the other hand, according to 
him a Wakf is a lawful disposition, only that it is not obligatory so as 
to involve cessation of ownership of the Wakf-maker but is merely 
permissible, so that the disposition of the profits takes effect by way of 
a loan: but according to him Wakf becomes obligatory after the 
decree of the Kazee: and after a Wakf has become so obligatory, the 
effect according to him is the same as according to Aboo Yussoof. 
(See page 49, paragraph 21 ; and page 51, paragraph 25). 

XXIII. That Aboo Yusoof’s view in favour of the validity of the 
Wakf on one’s self aud his children and then on the poor is the govern- 
ing authority. Wakf is an institution which should be encouraged. 
(See page 53, paragraph 39 ; and page 55, paragraph 46)- 

XXIV. That even a Zimmee's Wakf is based on what produces 
Suwab both according to us and the Zimmee. (See page 56, para- 
graph 55). 

XXV. That a perfectly valid Wakf according to the Privy Council 
might become wholly invalid according to Mahomedan Law, as for 
instance the Wakf of a Moslem who becomes an infidel : the test on 
which the Privy Council has proceeded, viz., the liability to the objec- 
tion of perpetuity is an incorrect test, inasmuch as the case of the 
apostate’s Wakf is not governed by the rule laid down by the Privy 
Council. The true test is the theory of Suwab, which applies without 
exception to all cases. (See pages 56 and 57, paragraphs 56 and 57). 

XXVI. The acts that are conducive to Suwab arc authoritatively 
laid down by the Imams when construing the Hadees or texts of the 
Traditions of the Prophet, which are set out in a binding and authorita- 
tive way by the Text-writers. (See page 57, paragraph 61 ; page 58, 
paragraph 63; page 59, paragraph 64 ; and page Go, paragraph 65). 

XXVII. That the Hcdaya does not leave it as a doubtful matter 
whether Aboo Yusoof’s view is the governing rule in the case of a 
Wakf. (See page 58, paragraph 6r (k) and paragraph G2). 


MAHOMED YUSOOF. 



Supplement No. 1 to the Review, containing matter in contin- 
uation of para. 21 at p. 168n. This supplement contains 
paragraphs numbered 22 to 30. 

(Extra App. Paragraph 22.) 

22. No discussion of what is Suheeh, Batil or Fasid would have 
even the semblance of completeness unless it were accompanied by some 
notice of the difference between Hookm or command and Shoobha-i- 
Hookm or doubt of command. As stated above in paragraph 12, in 
discussing 111 °, it will be observed that in order that a command 
should come into existence it is necessary, in addition to what is re- 
quired in 1 °, II 0 and IV°, that the conditions on which the existence 
of a command rests should be fulfilled, e.g. t Nikah, which in addition 
to the other three conditions, relating to Ahleut, Mahalleeut and Illut, 
requires that the condition or Shurt for the command coining into 
existence should also be found; this condition is the presence of wit- 
nesses: so that if the witnesses are not preseut at the Nikah, the com- 
mand from God relating to the validity of the Nikah does not arise, 
notwithstanding the compliance of the other requisites. This prin- 
ciple that the command or Hookm does not come into existence 
when it is unaccompanied by the conditions necessary therefor, is 
subject to another principle, viz., the principle of Shoobha-i-Hookm or 
doubt of command; and this latter principle is based on the following 
reason, viz., that the presence of Ahal and Mahal and Illut leads 
prirna facit to the conclusion that the command or Hookm must have 
emanated from God and come into existence, because when the con- 
dition as regards Mahal is fulfilled, then it seems proper that the ab- 
sence of other matters should not lead to a nullity. But at the same 
time there is an equally plausible argument the other way, 2 viz., that 
the absence of the Shurt or condition necessary for the existence of 
Hookm or command leads to the inference that the command 
is absent. Thus there are two conflicting principles operating at 
one and the same time in opposite ways. One principle is that 
the presence of Mahal leads to the inference that the command 
is present, but the absence of the condition relating to the 
existence of the command leads to the inference that the command 
is absent. Thus, there arises a Shoobha or doubt as to whether 
the command or Hookm, in such a case, is found or not found, that 
is to say, whether such command has emanated from God or not. If 
jjthe condition of the existence of the command alon * with the other 
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three matters had been found, then the Hookm or command would 
have been that the particular act or transaction was Saheeh or valid. 
If the Mahal had been absent, and the other three requirements had 
been present, then the act would have been Batil or absolutely void. 
But in a case where the Mahal is present, that is, when the Mahal is good 
and unobjectionable, but the condition for the Hookm or command is 
wanting, there the actor transaction is neither Saheeh or valid nor Batil 
or void, but Fasid or defective or invalid. It is for this reason, that in 
a case of Nikah, where there are no witnesses to it, the command or 
Hookm affirming the validity of the Nikah is absent; but the Mahal 
being fit and the form of Nikah having been gone into apparently there 
is Shoobha or doubt of Mahal and, therefore, some of the consequences 
of a valid marriage, such as the establishment of Nasab and so forth are 
attached to such marriage. This subject is dealt with in Mira, p. 295 
and 347, in Kashf-i-bazdavi, Vol. I, p. 259, in the chapter on Nahoe 
and in Azmery, Vol. 2, p. 412, etc. The first-named author says, “And 
for this reason there is no Shoobha or doubt of Nikah in the case of 
maharim or those women who are prohibited to marry ; and there is 
no doubt or Shoobha in the case of a sale of IJoor or freemen, because 
the meaning of Shoobha or doubt is the establishment of Daleel or 
reason (in favour of the command or Hookm) ; whilst at the same 
time the Madlool (or that which is proved by the Daleel or reason, 
that is to say, the command) is absent on account of (a Manai or) pre- 
ventive circumstance. Therefore the Shoobha or doubt is negatived 
in a case in which the Mahal is absent.” At page 348 of the Mira, 
the divisions of Shoobha are given, but it is not necessary here to pur- 
sue the matter further. The same subject is treated in Kashf-i-baz- 
davi, Vol. 4, p. 342. See also Mahomed Yusoofs Tagore Lectures. 
Vol. 3, Appendix p. 

A .’—I must state that it is mainly the result of my study of tlie 
Principles of Jurisprudence, that has enabled me to identify the idea 
of a Fasid transaction with one susceptible of the Principle of Shool>- 
ha-i-Hookm. But though I submit my inference, with humility and due 
modesty, still I do the same w ithout diffidence on the point. The 
subject of the Mahomedan Jurisprudence is one beset with mani- 
fold difficulties and one of those difficulties consists in the way in 
which language is used to convey mental ideas by the Arabian writers 
in the original. The method adopted by them is to go on stating re - 
sults and conclusions, one after the other, without assigning any reason, 
so that it often happens that the reason of a thing is given at one place 
and the conclusion is given at a very distant place, and there is 
a large space intervening between the two and the language used 
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is such as is not generally calculated to lead to elucidation and 
identification. 

B: — In the case of a marriage without witnesses, although 
such a marriage should result in Fasad, that is invalidity or defect, 
according to the application of the rule of the Shoobha-i-Hookm, still 
the practical result of such a marriage is tantamount to nullity or 
Batil, because although absence of Sihut or validity might lead either 
to Batil or void and Fasid or defective and invalid, still the practical 
result in each particular case will depend on that particular case ; 
if that case is susceptible of an intermediate and inferior degree of 
unlawfulness such as is implied in the term Fasid or defective, 
then certainly absolute nullity may not be predicated with regard 
to it, such as a defective sale : sale is a transaction in which there 
could be an intermediate degree of unlawfulness, t.g., where the 
sale does not conform to the conditions requiring the existence 
of commands there the Mahomedan Jurists have recognised an 
intermediate state, viz., a state where the sale is not absolutely 
void or a nullity owing to the fitness of the Mahal, but, at the 
same time, it does not involve the first class of perfection of essence, 
owing to absence of the conditions of the Hookm or command: also 
the intermediate state is that of defect or invalidity, so that the 
sale has a legal existence, but with some defect, which is capable of 
being cured when the purchaser obtains possession. But, so far as 
marriage is concerned, it is different from sale, because there is no 
intermediate state of lawfulness ; it is either lawful or Sahih by which 
connexion between spouses is legalized, or it is unlawful and amounts 
to a nullity by reason of which connexion is not lawful. 

C : — The state of the law in the above-mentioned case, viz., that 
of a marriage without witnesses and the admitted effects thereof, viz., 
first (i) there must be separation between the parties : secondly ( 2 ), es- 
tablishment of A T asab and Iddut , has enabled me to put two and two 
together and has led me to the conclusion that the cause of separation 
is the effect of the nullity of the m irriage owing to its participation of 
the character of what is Batil or void ; and the establishment of Nasab 
and Iddut arises from the Mahal being a fit one. 1 have thus been 
enabled to observe identity and a common point between Fasid and 
Shoobha-i-Hookm; and a passage in the Kashf-i-bazdawi, Vol. IV, 
p. 282 , in the margin confirms my view. 

D : — Is there any intermediate state *of Fasad or defect in a 
case of waqf, in other words, is it possible to imagine a case of 
waiqf which does not involve the first class of excellence, viz., that of 
being absolutely and perfectly valid or saheeh, and also does not 
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involve the worst class of defect, viz. % that of being a nullity and 
being absolutely void but still involves the excellence and defect in its 
intermediate state. I have not yet come across any text bearing directly 
upon this question, and it is too early for me to hazard a conjecture. 
It is not for me to make Jjtahad \ as it is understood in the Muham- 
madan law ; but I may state that junction of excellence and badness 
in one and the same subject is possible, provided that there are two 
distinct points of view. In the case of a Fasid sale the excellence could 
co-exist with the badness, and therefore it is possible to imagine a 
sale neither absolutely good nor absolutely bad, but being in the inter- 
mediate stage, that is to say a stage in which the excellence is accom- 
panied with defect, which defect is capable of being removed to a 
certain extent. But this state is not possible in the case of a defec- 
tive Nekah , in which the defect is not capable of being removed by any 
such measure as that by winch a defect in a sale is removed. Therefore 
in the case of Neka}?, there is either unalloyed excellence or un- 
alloyed badness. But there is still a third case in which excellence 
has its independent: and continued existence, and badness also has, at 
the same dime, its independent and continued existence ; therefore both 
excellence and badness co-exist, and the result is that the excellence 
brings its own reward and the badness brings its own punishment. 

E : — I have come across texts showing that a waqf may be 
Mouqoof, as in the case of one making a waqf of another man’s pro- 
perty by a process similar to that by which a Fazuli sells another man’s 
property. The waqf or t lie sale in the case aforesaid depends upon 
the permission of the owner. But I have not come across a case in 
which a waqf is neither absolutely good nor absolutely bad, but is only 
partially good and partially bad. The matter requires fuller considera- 
tion. 

23. As the main principles of the Muhammedan Jurisprudence 
governing all the transactions as a whole have, for their basis, uni- 
formity in principle and character, so that each transaction has some 
similarity with the others, it would be useful to state shortly the 
different classes of sale, and the Muhammadan idea of property. 

24. As regards the classification of sale, there are different 
points of view from which a sale can be classified. Ruddool Moohtar. 
Vol. 4, p. 1, refers to classification from four points of view. 

I. Sale from the point of view that it is Hadis, or means for 
creation of right, is divided into four classes : — 

(1) Nafiz or effective when it at present leads to the Jlookm or 
result of sale (and that is transfer of ownership and the 
vesting of the property in the purchaser). 



soon 


THK CALCUTTA LAW JOURNAL, 


[VOL. II. 


(2) Moukoof or dependant, when the sale leads to the result on 

the permission of the real owner (where property was sold 
by the Fuzoolee). 

(3) Fasid or defective and invalid, when the sale leads to the 

result on the purchaser obtaining possession of the pro- 
perty sold. 

(4) Batil, where the sale leads to no result whatever. 

II. The second division of sale is from the point of view of its 
connection with the property sold ( that is to say, the second division 
of sale arises from its subject-matter) ; and this division has four 
classes : — 

(1) Where Ain or essence is opposed to Ain or essence, and 

this is called Mookaiza, e.g., to sell cloth for book. 

( 2 ) Where Sumun or a coin or cash is opposed to Sumun or 

coin or cash, and this is called Surf sale ; that is to say, the 
Mabee or property sold is cash or Nukd. 

(3) Where the Sumun, that is, Nukd or cash, is sold for Ain or 

essence ; and this is called a Sulum sale. 

(4) Where Ain or essence is sold for Sumun, and this is called 

Baimootluk or sale as generally understood, for it has no 
special name assigned to it. 

III. The third division of sale is from the point of view of its 
connection with Sumun or consideration or the amount thereof. 
From this point of view sale is divided into four classes : — 

(1 ) Moorabiha, where the sale is at a profit, 

(2) Towlea, where the sale is without profit, 

(3) Wazeea, win re the sale is at a loss, 

(4) Moosawee, where the sale is without profit and without 

loss. 

r 

IV. The fourth division is where the sale is classified with 
reference to its connection with the Wusf or quality of Sumun or consi- 
deration, in this way that the consideration is either payable at once or 
payable in future. 

25. Sale is also classified as Jaiz and Ghair Jaiz; the former 
means Nafiz or effective : Ghair Jaiz is subdivided into Batil, Fasid 
and Moukoof. 

26. Sale is also classified into Saheeh and Fasid : and the 
former is divided into Lazim and Ghair Lazim. It is also divided into 
Saheeh, Batil, Fasid and Moukoof. 

27. Sales in which a Nuhee or negative command is to be found 
are divided into Batil, Fasid and Moukoof: that is to say, these are 
sales in which a Nuhee or prohibitive command is to be found in the 
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Shera. Sales in which no Nahee or negative command is to be found, 
in the Shera are : — 

(1) Nafiz, Lazim, Bila Khyar, that is, a sale which takes effect 

at once and which conforms to the Shera in its essence or 
Asul, in which no right of third party appertains and in 
which there is no option. 

( 2 ) Nafiz, Ghair Lazim, Bil Khyar, that is, a sale which takes 

effect at once and which conforms to * the Shera in its 
essence, , in which no right of third party appertains but 
in which there is option. 

( 3 ) Moukoof in which another's right is connected. 

28. It will thus be seen that it is a matter of some little difficulty 
and embarrassment to find out the meaning of a particular author 
when he uses the following terms in reference to a transaction what- 
ever be its nature: — Jaiz or Ghair Jaiz; Suheeh or Ghair Suheeh; 
Fasid or Batil. In regard to the last term, it is to be noted that a 
transaction is divided into Suheeh and Fasid, that is, Ghair Suheeh, 
and the latter is said to consist of Batil and Fasid (or defective) proper. 

29. As regards the idea of property amongst the Mohamedans, 
it would require much more time and space to discuss the subject fully 
than I have at present at my disposal. 1 have extracted texts on the subject 
which are printed in the supplement for ready reference. It is suffi- 
cient to state that the term used in the Fikah for property is Mai. Mai 
is that towards which the mind of man becomes mail or inclined, and 
with reference to which the feeling of avarice and temptation, is capable 
of being entertained by human beings. It is necessary for a thing to 
be Mai, that it should be capable of being stored and kept 
for future use. Thus mere Moonafa or benefit is not property 
such as the right to reside in a house by means of a lease or Ijara. 
In this sense wine is property. But so far as Moslems are concerned, 
another condition must be complied with before a thing could be- 
come property for them, and that condition is that the thing must be 
such that a Moslem is not prohibited to use the same by touching it 
or making any other use of it; in other words, the thing should be 
such that a Nuhee or negative command, making it Kubeeli lai-ainhee 
or bad in its essence, should not have been found in the texts in 
reference to that thing. This idea is denoted by the expression Mal-i- 
Mootkuwwim or property having value. 

30. The next subject that requires passing notice is the meaning 
of the expression of Taamuloon Nass or custom and practice. It has 
been given by some authors a meaning most mischievous to Moham- 
medan Law : it is sometimes said to mean business transaction and 
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sometimes to mean custom and practice : the latter is a near approach 
to the real meaning* in one sense ; but in another sense it is widely 
different from the real meaning. The real meaning of Taamuloon 
Nas will be gathered from the following principle. There are only 
four sources of the Mohamedan Law, viz,, the Koran, the Hudees, 
the Ijma and the Kyas. Custom is not a source of law independently 
of itself: but if custom is based on Ijma. then and then only is it 
legal not only for the particular place where the custom prevails but 
for the whole of the Mohammedan world. But if there is no Ijma to 
support custom (Taaroof or Adut) then the custom is not binding as 
law. The common sense of the principle is this : it is necessary for 
Ijma to be valid that it should be the concensus of Moojtahids or the 
Doctors in Law, leaving aside for the present other conditions by which 
the validity of Ijma is surrounded. Therefore the practice of illiterate 
people who have no real knowledge of law, and of tradesmen and the 
like is not a justification in law for legalising a particular course of 
action or for affording a precedent. The texts bearing on Taamul-on- 
Nissa are also collected in the supplement, and it is not necessary to 
say more on the subject at present. 



Supplement No. 2 to the Review, containing Arabic extracts 
from original authorities referred to in para. 21 at p. 168«- 
of the Review. 

WHAT IS MAL. 

4. Buddool Mohtur, p. 2, Egyptian Edition. 

[ *i. { **t r I* ] 

JE^UcJl j ^J*)! bo L jUb &\jJ\ 

V T« i^aJ> ^^SSJI 2 ® iJLoJiy 

e^*d ^ \3y*> ^ <* Lyt <*3 JUbb y 

Ifcilj • Lc^Svc Xa^b! ^b by «* Uao. 

^ja b rt^ vbo yssO U^® Oc*3 Vt 

^^>bo ^JloJl ) L ^J\ jpI a ^jU3l 4^1 y 

JLaa.bVI £0 8)LLc>! ^3^ 8)IcLl>^ 

<>***£ USl y I 4 >~J ^4>i* * &*** ^ 

o! t^«aXjl (|^3l iL^y jiA bt~x> l^lxsO *51*1 

& ^**3 1 ^<>^3 y ^ejl^s^fb c^IAa)N(' 

vJ^Lo JU&Jl ^LaaJI Liil ^j^bJl 

<* (urn iji *■— ^1 <ob& ^-C U> 4^U> fejV ^jbc V 

^yb'^j • laa.lsJl lz^Sj ^j- «o f ,£ ^0 U juij 

<* ^ail&J) 6 as ^L»Vt Oaa jyut 

«♦ 

4. Ruddool, Mohtur, p. 7, Egyptian Edition. 

[ v totAx> ^ i>JL* ^Hap-JlOj ] 

^UJl |*Uai jg/ AB0. " jJUJl ^ jJ&UJI |*lfej •£*£»* y 

aALuo yo I j4fe> ^! fiJU ^JUil £> 4il»uj*d <o(i iJ| 
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J ^lc(X^ ^»H)^QJ^, ^y pjVl CSj^jgxj t^l A*V gt-apJ 

(lJU jo Jb 4am^ jJlJsJJ j j£jjS* j j 

ZjasO j O^oapJlj oM I ^<o g*CtapJ to *4>j>J ^jl 

1 ^4M> J ^jmaL^ A^IaSCO 1<aJ 

JJL5 VI, ^Col ^1 JjJ\j ,i^5)U 3~b *yJl V j) j ^)|S 

0 ^J(jJl 9[i) ^Jo £o V, A*ltf Aa^L* 

Kashf-Bazdavee, Vol. I, p. 268. 

[ Ha A^vft^e I ^La. ] 

cJ^Jb aJV (Kg^ *^*-o ^aa)I <j»jI j*UI 

5)4>oJl **** (J^Vl 

~ c/**^ £S?*^ ^jOaJ) (l^tsSjO^Jl Jpy+j'dj £*aJI 

aJ) ^L^N'I to ±i»JXy» ^yc 0,^3oJl ^V } 

cr* ) Vi? J >' r UJs ti^' cT" 5 cj^ <j***^i *lfc3Vl ^ 

c^’. £ jki tii^AAfLo d> J(j Vl ^$Oa} V 2fv>Afi 

(jt^cVb jJjfcsaXj ^IfcSVl [♦jk* Uj 0,*apjl jf^jl aI*--, 

IL^J! e^ ^ V' ejUNl c^3 ^ ii JUttb V 
WJ Ict^ol ^*/*^Vl cl3ST j - ^^aa)I ^ V^*l (oLaVt o^Ol 

0 ^-^t^p, V I aJ^ao£ tyA$ 

0^1 ^jV Aa« U^a/o <0^0 ^jfe^joiJb IOa« ^b I3U 
^ t^sl Vl AoL»J^, Ao*i«»J ^2n) ^li C^jIaXaVI ^ 

d^ y) SjLah.<^l ^ I ^_JaqJ ix> ^jtoJl (jjV — ^jto t^lo 

0 !c>$^ JLXsJl 

^.^Jl xJ {^pjsboj ^)LaJ ^3Jl ) 

-to ^ftXgj I ^jV A«o^>o{ CIL^mwJ t^A^J , Ajlj^J I bjy^J 3 AJLoJf 

; - ‘ - * 0 fi&Vi 
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^ U*> cu-*JLo» uijft KS £** fyj) j\ **+*> Ul 

3U toys*) cr^wJ (*j| t* - r ^ ^LaJ ,jU> Uil 
**j/l ^>LaJ I U_sl*oN?|ykj tils«i'Vl 

- 4,/aaJl^ Vj ^ jJU. ya t; ^c •— 

la^&« t>&*J IjUaJ j 1 I ^.^ap^o ^La» l+gi ^lsJl (*>! 

* 5lk(j ^ Itx-’U ^.ill 

JfcUl o>am)I JLm (jl JU&umJI »<>£> ^ 

j*t>**3 ijJLJl |^0**«^3 ^ I j + se £) j ^ 

* [ *£U* ^**J| iJUi 

^UU ij£j& ^JIju <*!)! ui^aj! o$j 

^b \J\ j - ^ js*z)\ Ja? UySU ^ Lo e^fe" USVj 

^JlTiJUl ^ i-^bso j i*y*> 

* u*^k U** Sm 7 A&»X\ ^r>j^ *)jy> i^o^li) &+0»b *i\ y\ 

O&tll 0>**^ XcoJl I tcj»A* *)l U U^Jb !«>«J J 

J ti*aJ ^lsui ^ ^1 JU^ 

(End of copy of Kaskf-Bazdavee.) 
Meratul-usool Sharh Mirqatul Wasool, p. (52. 

[ i r a»<A-> &*,■" £ J^> 0 1 ,, »f/° J 

jUl Ji U^> lb‘u H ol ( r ycJl JlJb ^U! 2U ) 

* P’ i ~° ****J'^ ^j-H* 

4} jAoo a>U U jUl e>!sU <Jj^' C«t ) 

& XaklsJl L " -«■ 

a^*Jir L^JiyJi jwuJi^ U> ) 

yp- ^#*VI yp- } ~ t*^ssdj 
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V* ^ycjl JlJJ 5 tf c^J a»*aJU 

# ^ >> f Jj ^JV^I — Vl 

UaJ^JO I^a* i4>y&Jy Ia^A J$0 IajJjI Vl !<>A ^la l^fitjl 4>*j 

jj V l* *aJ^ 9 ^la ^oSj! A*y ^ ^PAaJ| C.^ aL J 

* U^i VI (i^d v 

M 

y ^'V ( joali JJtAli JJl? atf Jto ) 

JU> Ja*i v ^su, ^ /^UaJi rtv -1 Vi U~& js^Ji 

# a) *jjt« 

j»>i &*>ji ^v ^>>^1 ^ ^*1 2 

— ^»k3' (>A<jiu)l *TLsJ| jio — i«>*a ^k’’ yji iX-o ijtiffbj ~ 

4>aa)| CDI^aC ?LijU *1^1} <UaJu ) ^J&SUO JKZ *La? ( LJj ) 

^1 ) j o**Jl V&4 ^ ^uvi i ^ ( ^yy i 

^Ui) ( 3 m.J| Lrjjy^Cj J*>«j j - jjy ui^aII ^Ij 

• 1L*J| ^ *k>Vl J^v-c *UJ *k>VI d u Aj *U* 
^4*»Vl i >». joca)! HjS*»V vsJ^ 

ju^ji »jk) e^9' sf* r u ^' wl ^Tijii 

* urjoi o5» ^yyi^* y>vi «y3<^i j»!jilJi^ yuJi sAc. AyA 

&[y®l ts^* ( <*$L ^ 4 »- ° *>*e **<>* ) 

aLAS dZ^J ^Lmt J *M k~J <>** ^ 4*0 jj}C AjB jl^L* 

ju*»)i y» u ^vi ^ **#• v c^yi jtc uyj ip-ju. 

^ <**«y ilL^*J o^J) ^1 (i^la >Lj iJl^Vl Z& 9. 
U<>&« J 4^)1 5UI JU«ft)l cujUi fjy&Ki VI 4^^ Vl 

^ l^*S I cl. 4 >k" /l^ fcA Owdtjl I^J U 


End. 
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1. Azmery, p. 272. 

[ rvr ***-« jt Jjt >>-4- J 

^*UJl ) 

rLasJD y ^3 } i' ^£c C'.^twO ?UAa)I 

^t>ft) j^BjLoJ) ^jl+Jb £*(a«J1 IaI* 

la)(j ^Ujl t "^V U4J 5 L#I L »^a«> &Ul+*)l 

^{j Alillb IaJLLo j\ L^aiLo lSjU 5 ilrf! L aJ L **~J j ‘ --^~ 

t)juju aA1 x .II ^LJl 

0 A3 ^ . * as G t^Lak^/l^ 

- U^hsJ 1 sjbs^e (J^la LflyflA^ ^ Co^ ^ 

2-UNf iXty ^5 | ^Bjl jUb vi ^aJ ^1 ^ilfiJt 

*lj~> ^Uj! ^ w«U> f^yb <^li t^oJl iJ-JoJl 

XljUoil rlfcj! J - c>^«a’iJ! \j[+aZS\ S ^1 ^Lo kJL^V* 

* jgui rUi! <uS JUU V; - jpjBJI *U3b 

^nCmJ I ^J bd^ I ^ 1 ^^5 I 1a^ Usia£ *Vj) 

£*IAoJi J ^a-Ub XLlL^cJl (2^* ^jg^ 0 
U^’ iJUl ^La^/I C.1?^ W 5 ' ^ JLa^alo ^yd 

* Ut>Ai» !<>* !iU Uiio eJjW tjU’ 

w-aJi ; u_»^l ^UJI c ^ ^laJt J** 

U 5 ^ ^Lwtrju^ jyi £*uji ^b ^ 

^ ^x>o "'j/l l a J Lad ^La. jjjA (_JUJ| &$£&£*. Ut — Uj« ^ 

** * 0 

0 l*y &*4 IAaaJ) >c 3^ ^sUJl 

tjUb LX**** j )j 4 + cs^agJL^ b^iiU Uk* Ul j 

*)l L JUI y£ ^ *4>i^»tfcJ|^ Xap^cguaJt 
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£$U«JC 0Sj U Co! J J**J| CcjJfcLe 

« S)l*.!iU uul&sJl uja. 

^Jb 2lk*«Jt «>jji| c2jCj| *;t* -*-»■!! ^ 

* i&svjl oj! t£aU?l 

A *iL»x > ^ lllaA^Jl t>$)l oU ' ^SanJ Osj 

* aJ^ i 

0*JI ULlljl ^ viiii ^»«! ) (•)! |»Cj ^ l_^axJ! Cl* 

Ufa r *») w-iJi ^L_ju> aJi)^i v j AikJi 

^jl*e N j/l JL^ (A ^o l«A» t M ^i)| ICi U-*?<>sJ 

*— J^’V! ^5 - (_jA-o J - y^po-a** U*» JJJ**-** 

C^' *!&•* Vj J^CJl ^ <^a~o 

jL-i^Jt; 

0 Iftil et^So Co Ca OxaJ 

XxAaJI j iiJS* J 1 ^ 1 <*#' liJ* Co j^^)! ^ 

\*)jf& XJ>1> j~i Ul^*l fjft** y>* { *r?'** > 

{j&yS'j ~ XJVo ^j! (_)***• ^ ^ *^° &ej&» 

^J yy !t>^ _J ^*WU 5U (^ll ^ y 

. * J^.G ^liUt 

C#* ^Co (*<>• Co! j - y^Mei Ca!j*1 \^ij^ Lcl 

rJ &)\ J jl^N/l J& l*cy&<o j U1 ^ 

J*>“ e)U - o*J y j <« c-i-e^i 5W lJ*j 

tilJtS Ul? - U l ax o J jseiJ 4>» 

^MgUJl 1^ <U< 

• ^OxOl *^/ f ^ X&£ li£l Alo ifltolJ Sjj3 EM (^1 ^C** J»’ 

^j! ipUi fo^J J ■ «a S )! jjja. 1 ^! jl^lo l— Myi ’IjvA^! J 
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(t^ ] JJ~* 

^Uto l£Jtj Le i.Jj- £»UJ1 d --^°* U jj^la l_ft»yO 

* O^S*)1 ^ ^^*1) 

•• 

1o*a? Sj^rsv^o 4^>J Sj^suo Igj) ^JLS ^ IaI? 

^JLx ^ajJb <**Jl JUUJ D j^ah. Loy& U.C*. <>ftjt)l 3J Vo^ 

^ L^lacv.-c ^l< n^AQ ^li O^Ub 

Xo^u» jJI^I Ui 1 ^ilAJt ^JjS ^ c-y^aJl jry^ <o^j 

o 4>^OjJl 1/ 

^)L&J| ^l?l O^QjJl ikk.bcEuo U; 

4j£L9^Lo5 - ^*LJl <5b**b* 1 *£aoJI ^l&® ^j$sJ) 

4-->b 5U ^LsJ! <*_£^Lk ^jisuJb ^ JLo^Sio 

*♦ 

ibU-o S/ Ia*L*> 4 ^^ 

[4**+^ jy 3 ?^ ^ (A* “ &Au> {1 p>j ibUJl ^i>c ^*Ij ^ 

» dLxfeJb 

0 cU^N/b UJbL> (^v^kb JUaaJ’ e)U^ Ui? 

» 

5 U 0 ^loJl^ XjflkbuJl L)lsx*! fjOM) <^1 |*la 1 ^ 

||^)l (XSjJl A*uoJ l Ja&sO £*jiA<JI |*(&o Z*5(j> 

• £>a>S £*i*-o C>4 ****“»^ *—>»«*! y (t^ 

oJUJl Xoj<>*JI £»UJl ^ 

jj^)l oftJl ZiLrl tiJ**- Lsfljl t>a*Jl XsuoJ UafcsO fc—jt> 

• So*<* &JUJ1 

^*i .CJ w*‘ U) l JUL b^bsuf! aJ t? U ^ggv^ J' ^ 
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^ ^SjlapJl jJ^Jl 

• dr*r° 3 ij** ub^* J^ 1 itf* cN dS -'* ’«>* ■ cM 

^sxi aJU ^ j# ( Uj>^ ]y*j^ «>*j ~ ) 

r 5U^I 

^fcjt)l Ilb U l ot^sJb s*J***i ^ 

U^J fj (Lr** J u*baftJl (1^* \iy*A iJj 

-* ^jpLaftJl ^ 

# u b® ioliM 

^ a ^.J i *i A Jbt) I jj^lJaJb o^Ju tal IaJIaJI 

0 IaaJu J^A4>«£j JUjA)b *btfL«J| 4>A) 

0 bo** IaaJu ^ $ j- ^J* 5 1^1 

ULJt l^jjJ 4>*«j i|^Jl i*A^ol^u I 

g-^lJ J^bill ^ ^>^Jl 0 <>a* 

lo^jj c/* *<>* u-/y c-JUaoJ Ij 

n/Lo ^iJLc ^sUill ^ lg L ^q 

jJUJI ^*jl ^^ol “^,^0^11 ^ ^ il^^i ^ 

41 jdbJ **la <Uj3 U$^ ^jUJl^ ^ 

jJJU ssf ~±i <J-> ***>y^' C-iA-»Jl 8j^i '<>4^ 

?U>&I d Uoyu *— a 5U ^-*^bco 

4 J ^ ^1 (j<^i ^ \J+* d wM*i ^ ^° 

^ • tJLolJ LaJ>| <**L* X*£jAl Xm*J 
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Miratul Wasool, p. 78. 

[ V* Jj-* Hi ifj* ] 

JBjtJl ( ) ujjtsjl ls*jZ Jl (j) 

( l«iU ) Jjlj OlkJl U ) ^ 

( d C#* Lpl 

) *** 

£*$ ( J U 

ul^ 0 c*J*^ djlpoV! c# 4 -? ( £*»^Ul ) 

^S ?UJj} S<jjHaJ! ^JyiAasui o>a*Jl (Jl^- ^Ild! (_JI*J| ^Jl 

i^jyeS^ siaz^o jJ: ^ ddjJL»j (1** Igxg) jLoi iU) ijJLo ^ ,..^11 ^ji 

U*» (Ji>J (> _^» ( J ) *^*^1 « ~>t k a» ^ <-^-~Jl 

( 1*1^1 ) -u. "^i ( yd ) ^aJi cl ,JU 

t^Jo USl U*» 1^1 ( ^ ) jUj^sAjl Li)! i, # 

5jl>aV ) *} LojS G b#5 ^ dUa ^_^AoJj I^jUeuo j**i| 

jA j ^jt*cdJ Uac yj' ^JtJ OS (jJtiJ' ( dy»Jl ) 

<ol> ^jpy*a\ j — SAj^mh 1 ^*jfc-db ^*AJl 

jUJlJl u*** J J J^oLoN/I J 4> o-sJjjli ^ 

l* 4>iO J&A J&jaaJi j CL)U^mi j CL^sx ^JU i^JLaJl 

j^eJI il ^ c j ^j^CJl j - | j*a. ^ 

j J U-^aLo 

1 ^ 4+'° j* ) S ^ m kJ \ ijSjS l ^ ^1*^1 *«>* 

a *♦ ** •» 

^1 ^ jlagvA^il J Ua L«^c E^laoJl 80^ ^2 

• y° ] ^ Ui J^oLo l^JLoJt ?«>a ^j53 ^li 

^ 4>L»J t* ^5 ySm. J| ^ I ^ 

^tUx^> ^ ^UlsJl a*4*> jLaJI ^Jb i^Lf- c>«Jb Vl ^ 
^M£jl <XA$a) ^ c^d ^ Uoil 5b>LaJ ^ U^xastjl 

— ^0*Jb <*iUaJ I i_j^ 
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jSXc ' eSJU yjo' *8f»b ufa <*i&0 ^9*^ 

tjjJ\ t J yUl aJUU ^v d ^ jUl cs^i 

j~**> cl-AjJI fj>i fj* ^ Sj Set^ a3US> ^ 

oLjk)| ) *)j$0*Jl S*^-aJ| ^"** s £ *** 

) i»jA a) U jNf ^**Jl u£Jb ^ t»Sl 

- fJjS I C~fcl±Jl 4^* J Cf**^ Cf ' ( ^ U^W' 

aJUI jj^la (J$> J>- U **>*« Aa« ^ e>^ 

4^Jl ^Jjl cJ*^' tj^ 'bl U (j^* 4^* J h)y^\ °** 

t_i*yi AJI jj^le jJO 'o' Ul 2 - ^'oa)' c^*?j 

<- o^Jt c^* ~ aUI ( \JL* ?&* c^* ^ 

Let - p"£> aW ^Ly-Jl c_iiLio (J-Zrfl ujftUaj, ^-r^d 

<iju*b ^_«aJ ^1 l$Oy£ 4^!^ Ibt <L*« (^^*'5?' b*>Ae 

^JoJ' 'o' U fjfla Ij*£ac l ^ ut ^ ‘*<4* 

^*) aM jj^U J«> 'it Lot ^ aAjoJ ^*«J' i \J* 

f\y^y\ A£su# 4.^ 4 j 51 Ua" JsjiJ 1 ^9* Ci iS«^y)' 

*1^^' £sw« Aan-J' '^5^ ^ **,^#9^' i*-* C^ **^* ^ 

'o' j - j^a^LfcJl e_s^ib er 0 cl#^' 

* aUL Isi^sw) 42^0 4j'^*j aUI aa« ^^aoJ' c^^Pd *) 2 y* 


Miratul Osooii, p. 281, after 3rd line. 

[ r a i a*>^> Jr*^' *t;' c ] 

Aaol&Jl aLbU ^svamO 4 jcI ( C—jISaJ' ^k^mkJ Le j»J^a»Jl ) 

( Aaac A-e^sJi l«JU 4jl< ^1 Aaa*J Ul ) V^l (j* 3 ) “^** (1^* 

( 8j.. :*; ) Arf^ysJ 1 lw A < ( 4«ll^* ^1 ^1 ) Aa^oM ^ J 

*^{^)| 4 - jU 4_^ 1^ |*lj»J' w^O 4^| 

4j»j' £j*Xi Aa a*J cjj^ 4^ (3^ 4J®^' Cl?' ^$8? c3j^*-? 

«te^Jo J ~ *(Jl Cy» wi^ a!*uo j*«>«) A^O^i ^JaA)' 4 < J^a? 
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o? J ^ J JilJ J*J! ^ J«fc)| 

• jl*Jl ; isU&scJl C±^*0 ^ *) Ja— > *>Uj 

•# 

End. 

Miratul Osool, p. 289, after 3rd line. 

[ r a i *»ius St,* ] 

^jU ci^*»y! 5JLdj! t^fl ( XjtkVI j ) 

} - i*AuJl ^ 8^ajI> j 4 bttij) ^ L#*^l dll* 

t - -««*./< ^1^, tiM 4*JLaw. UCe». *y?» N 5»^ 

jUfc*Jl i P i* ry. l^il N/l 2x*£jl ..tao 

M ' 

AxaaJI &£sl^S l^k" I*AaJ| e/*?i 

t^Sft i;l^N/i ii**** ^ ~ ^Ula^vl oUujn i 

d^JsO La ^m»sO LkiMfc**! (3<>aBiJsl 

« 1*5 ( JL&sJ t/ £L?^U 

End. 

AzMERY, \ r OL. II, p. 391, AFTER 25th LINE. 

[ ri i r ] 

t>? dUyacJlj *JUcJl <jl ^1 a! ( ^Jl AU*) lol ^l^acJl ^1 <dj? ) 

^ULaJ* c S$ J - L* y£ J (l^JI ^ULa> 

- f&L-*l ^*L <Z*~cjO» J SSaJI ^SaLbi ^jLa^/! <jyl 

" * +» jj 

|*^Lwil liJ L l (t^ i j jj C m f Jj 

• J UJ ddL«l~* IsSjAa. cbM U«»a*J 

^jSii jbfc. ^ JjVi jyi i?* A yiMJ, 

vjht’ JLJl (J^L ^1 (3^^ isX° jbp* ^^1 
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i if* i JxJ\ ^jjli AjjL c Jo^-'I J ^jU-cI j - ^afcjj 

t**^ 1 ttT 6 e/«»^ *>^1 J-i t> IfiLtlJI J^yJl 

U5J»*I ^ £&Jl *LJl c_yJl j JTVI 4jjJkVjj (aj®J j 

• alOy^ 1 ^ 3^* eAi - ^ 1 (fell U^U 

^ * » flA « * Jl^ IasBi 51&« i*(* ‘, , -A.Sj 

X^acJl jjjl L*<XaJ - dA* I j - J&jBj*. aJ| ^J| 

jUjA. (Ifix+i yJ\ fij*. j jXc 1ACJ - 
Ley». } *1 ^ass3 ^ 4;L^T| ^a l — sl£j! j^jl L cy*+o 

Si)* i<ya* UJU^aJ (V*j| ^ VS^U U5l 

~ *Ui ’«>* v*y^ ^ f^uu jyJ ur ^ j^yi 

^ aBl< * cJj^* c>' X«j^. (I^aac U j 

Uy. jU*V! **j)y*> J*tl! Igf\ l S' (*y 

ejl ur 0 it**^ £ 5f~ ^ «£*£ ^ y*S*V| ^ 

cJ^d N/ v*^**o v3i}^ £** (’J^*~i {J**U 5l*u<. i£ fj& 

c/° Ua^ ? ' l«f T ^ ^iui !>U J*iJ| JU^I 

"•-*1 \ yi\ lt>* ^ Jjjl^'Ol U»5 JUftj 

Ci#^ L£7*Ul W-aa-o Cl^»l«3 t>> ^ 

s^Jj ijtr^ aUU a-^Uj e^*o j) [ay^c j^ji 
^ joiJl-J i^jl lejxJiL^. jU-A*C^.« yjl^N/! lejaJl JiUj 

v,^* (J**l l^i«> J9*J> jAflL hcyxS uyt* 

j*l^*Jl J**Jl ^1 u*-#^ £jliJl SjLa.! U ^ J Ik-y* ISiJt 

y, m ** V 

js i j*ji oJo ^ ai^ ijju ^yu u jjVi - j+j 

p** <)jfil y ^° j - ^y*- jj^Aw^yiJi c_.yt j asgji 
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jjU I Ic yas£ *J»Jl jUjssJl 

c.^Lo dbji) ^jUJl 

cJ aBC *^ ilfa iJI?^ *£Jlo /lflj XUacJl \ m J&^ {^S* 

— 

r** biy* J** 11 r*- *-£* cT* r^ } J** 11 ^ cy^ ^ 

V^**“*^ (^>1 £yi A*g*J rfLar'.-c 

J ^ ^ Vjl ^ yj 

^JL# j*e a 31 i ^lo i)Vt>ll ^ j! XayxJl ■ - o^-tl* ^LSaN/l ^ja 

\sf° u^ j <**-*■* i*U=J' {\J^- 1=^" 
lol «5U y*J y.l^sJ! XlVoJl <S& ^SUJ \’\j JUJ| sol;! 5 

^j! ^ j^ ia ^J^jl lUi Xf^acJl ■ g-.Al 

® (J^svJl < l^la ^isuJ I 

~ JLc^aciJ l^A. 2 (Laa^ 9 UiH 

<«-i«>s»- <1^* ,?' LiW 1 ^ ^°' - fjja. d(\ ^j' lU**l y^\ Ul? 

ijla.1 f* S'La.! lt>A ^T3 (lg)\*) aL) ( £j{sJ\j t-iLaJ) 

4>«J JlsjvJ I fij) j^^a'oJl ^Lj »3^' ^®a* *^So *L-aw 

• xj! £».;ll Uj| *J sUL-J 


.End. 



Supplement No. 3 to the Review, referred to in Item No. 6, 
being Appendix B to the Review at p. 157n.. This 
Supplement contains Arabic extracts from the following 
authorities, viz,, Miratool Oosool, p. 66 and 67 ; Azmery, 
Vol. I, p. 291 ; 2 Azmery, p. 441 — Omitted. 

Miratttt. Osool, p. 66 and 67. 

[ n - iv ] 

c 

vsr ^cJ ^J4*asj! Lf' ( ) 

\j£* ( <*k*i~J U> f&sz ) 

^ jlykJ ( Aws ) fjdlj ^UaJ tj 
U (l^iJ k’w ^SIJ j Sjjsi 

v„, 1 ° Life 0 “ Ljf^^*** 

k<UuJ 4>? (ju^/ ^aaa) kfLwjlo ) I dJ^? ^-aJ 

^5 aW 'o^ Sw>i^N/ ju^N/ ^CJj - ^ iTt>UcJl 

J C** ^lo A) I ~ ^O^b ^ "* ■ l<> ^Lj 

^ ***! *k*L~>L I ^ 

# k$~o N/ c: ^a? lo |>sfc> 

4>*5 k&*0 i>5 SjLftJl V, * 

Jl (>AB V-jlkiJl ^-cVb dJ’c*! V T 2 )S*J lo 

i- al VJl^bfc. l^-MS k*W> JUa$jJ| £**J> ^ 

* LT-^)b k»,*u*Lo v 3~*» U^fyssJ! 
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AZMERY, VOL. I, p. 291, AFTER 17th DINE. 

[ m r i iff**! 1 3 

• lei* ( Jy ) 

JULaI wb^sbi.^ ^oNb wijA u ^1 'VI -il; sjj y U <U« 

f |^ jE>9fl lb U j t M a I *.** ** ^.*^1 i f^ J I 4 &j L» 

• ^*-"1 (f^l cJJj** - 


End. 



Supplement No. 4 to the Review, being extracts of Texts from 
Arabic authorities bearing on the question of Taamul-oon 
Noss or custom and practice of Mankind, referred to in 
para. 30 of Supplement No. 1. 

Item No. 1 — Extract from Sharai Maj amai ool -Hukaik, p. 308. 
[ r- A ^ V o' 0 ^ ] 

Shakhe M a jameul-h aq aeq-Menal-Osooe 
IiE ABU S ACEDEL- Kh ADEMEE , p. 308. 

r- - 

M ( U; JUJl V,^sO jisux ) ( 0 ) 

i^O/Oa dU&suo XiMjJ] ^lib L S' <UJ| 

^L)i 4>At Uwflt ^^oLsao-^ * Ij U ) i*~Jl c_j(2S ^ fy) U<t*S 

«* 

^4» txwi> J *1^0 Ci fr • ^i . V =»- (^#*5 ( li T“ afc cU^ 

* * *U' <*« 

y*sJ 

U-/ jlS J ~ 2l*l 

- t^sxi ^J.ai lt>£& Xl>W|j XftA&acJl 

U/fc ^JLa 3 ^jloJt3Lo^! XjlxJl L q ^** oll^U 

hj 

X*SyJtj SUeoU ^asJlj v. **— j ^5 \j£ 

JL>) ^4#*^/! i^jejtapJl ?Ul O** 5 ^ ^ 

^ J “ *4>dO l**© 

- jtCsxJl yb tL ~ y®UJl 8jSfiw3 U ^1 

e/° ^ c/ 1 ^^ 4 JL j 

4 i?^ ‘*4^ U\j - Ojjycji 3^ 



319» 


VOL. II.] SUPPLEMENT NO. 4 TO THE REVIEW. 

I*** ) ~ C- U^JUk I 

y* cy*°. ^ c ^»s> ^ <j^ji ^ ^.u)i 

!)(>» < <« » *> ^ ^*o ^jUi Us* 

^ Iv^l ( 

v !o(i ~ U y^ ^Jl$a!i*^/1 ^ ^ ^sJl J V— t^ft Jl 

^±*-a*o {\J* U*^i ^ 

^jU> *1)| Ul**» - |jp»4jJb X^Lai^S/b Vj tl^ 

# U»U«j 









